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PREFACE. 


As explained in previous announcements, this short history of 
the Supreme Judicial Court has been undertaken in order that 
there may be in some convenient and available form a connected 
story of the constitutional growth, at least during its earlier his- 
tory, of the oldest court in the United States, before the Constitu- 
tional Convention of 1917 meets in June to discuss, among other 
things, the judicial system of the state. 

In the following account it will be impossible to go into as 
much detail as might be desirable. The story has been prepared 
in the midst of the interruptions of other work during the past 
few months, and must necessarily have many defects. But, how- 
ever inadequate, an attempt has been made to tell the story of the 
Court in a readable fashion, to present a picture with a back- 
ground and some sense of historical perspective, so that not only 
the Court, but the reasons for its rise and continued existence, may 
stand out in the history of the practical life of the state. 

In order to reflect as accurately as possible the atmosphere of 
the times, the plan has been adopted so far as practicable of 
telling the story in the words of men of action at that time, who 
knew the facts and the men, or of the accounts of careful men 
who have studied the facts since. Accordingly, when parts of the 
story have been adequately told by Lemuel Shaw, Horace Gray, or 
others, the force of their testimony has been preserved in this 
account. While this plan may affect the style of the history it 
reduces the chances of inaccurate statement. 

A shorter sketch was originally intended, but as the material, 
and the substance of the ideas, were investigated it was felt 
that in justice to the history of a great court, if it was to be done 
at all, the story should be written with some fulness and some 
analysis of the principles involved. Also, as the portraits of a 
number of the Chief Justices and other members of the Court 
were available, they have been reproduced to add life to the story. 
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Before this history is completed it is intended to reproduce a 
picture of every judge of the Court from the beginning, if a pic- 
ture is available. Owing to the size of the task it has been 
impossible thus far to prepare a study of the development of law 
in its various branches through the work of the Massachusetts 
Court. It has been suggested that such a study should be ulti- 
mately included in this history, and perhaps it may be, but as 
this would involve writing a history of Massachusetts law, it is 
obviously impossible at present. 

The plan of this story is as follows: As our constitutional 
court has its roots far back in the past and has grown up and 
attained its high position in the midst of, and in spite of, political 
struggles as fierce as any that we know of to-day, an introductory 
chapter on ‘* Early English Judicial Experience” has been inserted 
for the purpose of contrast and for the purpose of bringing the 
rise of our court into proper focus. 

This is followed by a study of the Thirtieth Article of our Bill 
of Rights, relating to the separation of powers, and by a study of 
the position of John Adams in the history of the Court, and the 
background of his intellectual experience. Then after giving an 
account of the reorganization of the Court after the Revolution, 
when Adams was appointed Chief Justice because he was the 
only lawyer of sufficient standing who appeared to be willing to 
risk his neck in the position at that time, a detailed account is 
given of the Anti-Slavery Decisions of 1781 and 1783, and of the 
direct connection between these cases and the pre-revolutionary 
arguments of James Otis. It is of the first importance in the 
history of American Constitutional law that the Massachusetts 
Court began at once, within a few months after the adoption of 
the Constitution of 1780, to apply that constitution directly as law 
in these cases, and this fact, and the history of the way in which 
it came about, and its development from the time when Otis 
argued against the Writs of Assistance in 1761, has not been as 
fully stated in convenient and available form for the study of con- 
stitutional history as it should be. Subsequently, as a supple- 
ment to this study of the duty of the Court in regard to 
unconstitutional legislation, there is added a chapter on the history 
of the duty of the justices to render advisory opinions to the 
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other departments of government as to the interpretation of the 
constitution. 

Some account of Shays’ Rebellion and the prejudice against 
the legal profession is followed by the gradual development of the 
system of administration and its application down to the death 
of Chief Justice Parsons in 1813, with which the first part of the 
story closes. 

As soon as possible this will be followed by a continuation of the 
story in one or more parts down through the nineteenth century. 


Reprints OF O_p DocuMEnts. 


Hon. Joseph Story, then associate justice of the Supreme Court 
of the United States, writing in 1820 a review of the first three 
volumes of ‘‘ Johnson’s New York Chancery Reports” for the 
‘‘ North American Review,” Vol. 11, p. 160, said: 


‘* We are disposed to recall the public attention to a report 
made to the legislature of Massachusetts, and printed by its order, 
in the year 1808, recommending the establishment of an independ- 
ent Court of Equity. We daresay this document is totally for- 
gotten, as most of our unsuccessful legislative proceedings are, by 
the public at large, and perhaps by most of the committee who 
reported it. It has been consigned, as most other state papers are, 
to some dark and obscure corner of some lumber loft in the State 
House, there to await the dissolution of their mortal remains by 
the gradual operation of time, and moulds, and vermin, ‘ unwept, 
unhonoured, and unsung.’ Would it not be for the reputation and 
dignity of our state government, if, instead of leaving our public 
legislative documents to perish, some pains and some money were 
employed to preserve a number of copies bound and lettered in the 
state archives, that posterity may know the progress of our legis- 
lation ; and find some public indices to those subjects which inter- 
ested the public mind, and gave a new direction to public inquiry ? 
We doubt whether there exists in the whole commonwealth at this 
moment a single regular series of the reports, bills, and other pro- 
ceedings of our legislature which have been printed at the expense 
of the government, even within the last twenty years. Surely this 
is a most wanton indifference to our public concerns, and it will be 
regretted, deeply regretted, when it can no longer be within the 
reach of common diligence to collect them. It should be made the 
special duty of our Secretary of State to have bound and kept in 
his office at least twenty copies of all documents printed by order 
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of the legislature ; and to have a transcript in bound volumes of 
all manuscript proceedings, reports, bills, &c., acted upon in any 
shape by the legislature at every session, with a suitable index for 
reference. In this way the next generation would not be in utter 
and irretrievable ignorance of our domestic legislative history, full 
of instruction, as it must be, both as to what we ought to avoid, 
and what we ought to cherish.” 


After the time when this was written a more complete system, 
the preserving of legislative documents developed, but although 
there is a complete set of such documents for the past seventy-five 
years or so, little discrimination has been shown during that period 
in the destruction of extra copies, and when at intervals the mass 
of accumulating papers has been cleared out, no one appears to 
have taken the trouble to preserve extra copies of many of the more 
important documents. This is particularly true of those docu- 
ments relating to the legislative history of the courts. In some 
cases there appears to be only one copy available, and that is 
bound up in a thick volume in the State Library. In the case of 
the report of the Legislative Committee on Judicial System of 1798 
the only known printed copy in the state is believed to be in the 
Boston Public Library. Even in the case of later documents, 
there appear to be very few copies available. Accordingly, in 
order that some of these documents may be more generally known 
to the Bar and to the community as the best evidence of the 
development of the Courts, it is proposed that a number of them 
be reprinted in an Appendix to this history. While this will 
extend the bulk of the volume somewhat, yet the occasion seems 
to make it part of the function of the Association, through this 
publication, to present them for convenient study and reference. 

Suggestions or information as to any part of the history of the 
Court or its members or their portraits will be welcomed at any 
time by the Secretary. 











INTRODUCTORY CHAPTER ON EARLY ENGLISH 
JUDICIAL EXPERIENCE. 


At the twentieth annual meeting of the Pennsylvania Bar Asso- 
ciation on June 30, 1914, Hon. Hampton L. Carson, president of 
the association and historian of the Supreme Court of the United 
States, delivered an address upon the *‘ History of the Independ- 
ence of the Judiciary.” He began his address as follows: 

‘*‘T am going to tell the story of the struggle of a thousand 
years, a struggle to establish the independence of the judiciary in 
the American sense.” 

He proceeds to sketch the history of the English bench from 
the time of Alfred the Great to the reign of Richard II. 

Mr. Carson then continues : 


‘‘ Here the First Act of the Drama closes. We mark as its 
leading features a narrow theory of royal authority, the absolute 
dependence of the judges upon royal favor, their liability to be 
dismissed, fined, imprisoned, or hanged, at the royal will, or upon 
the success of their parliamentary enemies. We mark also the 
uncertainty of judicial compensation with its dangerous tempta- 
tions, and the consequent servility, venality, cowardice, corrup- 
tion, artifice, and political intrigues of the judges. 

‘*The curtain rises upon the Second Act, and light breaks 
through the gloom. 

‘* The first rays of the dawn are to be found in the character and 
conduct of William Gascoigne, appointed Chief Justice of the 
King’s Bench by Henry IV., in November, 1400. He affords the 
first conspicuous example of judicial honesty, independence, and 
courage. When Scrope, Archbishop of York, and Mowbray, Earl 
Marshal, were taken in rebellion, the King commanded the Chief 
Justice to pronounce on them a sentence of death. Gascoigne 
resolutely refused, saying: ‘ Neither you, O King, nor any of 
your subjects, can, according to the law of the realm, sentence 
any prelate to death; and the Earl bas a right to be tried by his 
peers.’ The King, however, was not to be stopped, and he found 
a willing instrument in Sir William Fulthorpe, a Knight of York- 
shire, but in no way connected with the law. Some years later, 
Prince Hal— the fiery Hotspur — who as Henry V. conquered at 
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Agincourt, on the arraignment of one of his servants for felony 
before the Chief Justice, imperiously demanded his release, and 
having been rebuked for his interference, angrily drew his sword 
on the judge. He was checked by the dignified demeanor of 
Gascoigne, who reminded him that his conduct was an affront to 
the law and to the King as represented by himself, and ordered 
the Prince into custody. The Prince submitted, and when the 
incident was reported to the King, he exclaimed: ‘* How much am 
I bound to your infinite Goodness, O merciful God, for having 
given me a judge who feareth not to administer justice, and a son 
who can thus nobly submit to it.’ 

‘* But besides manifestations of individual character, it is cheer- 
ing to observe a radical change in the doctrines of thelaw. As far 
back as Henry II.’s time, Bracton had sowed a thought which had 
lain dormant for two hundred years and now sprouted into sight. 
He had written of the King that: ‘He has no peer in his own 
Kingdom, since equal has no power over equal; also, much less 
has he any superior, for so he would be inferior to his own subjects, 
and inferiors cannot be equal to their superiors. But the King 
himself ought not to be subject to man, but subject to God and to 
the law, for the law makes the King. Let the King, then, attri- 
bute to the law what the law attributes to him, namely dominion 
and power, for there is no King where the will and not. the law 
has dominion.’ 

‘¢ These words in the days of the Stuarts supplied matter for 
fierce contention, but Spelman, the legal antiquary of the reign of 
James I., tells us that Gascoigne, in interpreting a Statute of 
Richard II., had made a ‘ remarkable’ point, ‘ that the King hath 
committed all his power judicial to divers courts.’ Here then was 
the first blossom of Bracton’s doctrine which afterwards ripened into 
the general principle that the King could do nothing in his public 
capacity without the agency of responsible ministers. As Oliver 
St. John subsequently put it: ‘ Although his Majesty is said to 
be the fountain of Justice, and although all the justice within the 
Kingdom flows from that fountain, yet it must run in certain and 
known channels.’ 

*¢ As Mr. Foss remarks in his survey of the reign of Henry VII., 
which marked the end of civil strife between the Houses of Lan- 
caster and York, ‘the arena in which the judges acted, seems to 
have been looked upon as neutral ground, and their opinions to 
have been received as the awards of indifferent arbitrators.’ This 
implies a distinct gain in public confidence and an approach to 
solidarity in law. More and more had the profession of the law 
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become a specialty. The students in the Inns of Court and 
Chancery, those nursing places of lawyers, exceeded in number 
any of the foreign Universities. The decisions of the courts were 
regularly reported in the Year Books, then quite an extended series, 
abridged and made accessible by the labors of Statham and Sir 
Anthony Fitzherbert. Special treatises appeared; Staunford’s 
Pleas of the Crown, St. Germain’s Doctor and Student, Perkins’ 
Profitable Booke and ye Olde Tenures. The cunning and newly 
invented art of printing multiplied copies of Glanville, Bracton, 
and the Mirror, theretofore existing only in manuscript. The 
Natura Brevium and Booke of Presidents gave form and consis- 
tency to practice as superintended by grave and learned judges. 
But the ornament of the age was Littleton, whose name is still 
sacred in Westminster Hall, and whose treatise on Ye New 
Tenures is praised by Coke as ‘ the most perfect and absolute work 
that ever was written in any human science.’ The Chancellors 
were men of character and humanity, who scrupulously held them- 
selves aloof from intrigue and faction. Bishop Warham, though 
holding an office with convenient opportunities for profit, died 
poor, and Waynflete devoted his means to the foundation of 
scholarships at Oxford. The spotless character of Sir Thomas 
More cast a mild and benignant ray upon the stained and stormy 
acts of Henry VIII., and the back-sliding of Empson and Dudley 
‘who turned the law into rapine,’ dimmed but could not obscure 
the rapidly spreading beams of the new dispensation. 

‘Then a legal luminary arose whose inextinguishable fires warm 
us to this day. . . . In spite of weaknesses which make us 
wince, an irritable temper and ferocious violence as a prosecutor, 
the transcendent professional genius of Edward Coke makes his 
name the greatest in the law. ss 

‘In him we find the doughtiest champion of the independence 
of the Bench. In his refusal to join his brother judges in an 
opinion that the King’s proclamation should have the same force 
of law as an Act of Parliament, in his refusal to sit as a member 
of the Court of High Commission because he believed it to be in 
derogation of the Common Law, in his refusal to amend his 
Reports and writings to suit the pleasure of the King, in his deci- 
sion in Godfrey’s case that the Common Law Courts could not 
imprison, fine and amerce, without due process of law; in his 
decision in Bonham’s case that the Common Law shall control acts 
of Parliament, and adjudge them void when against right and rea- 
son; in his decision in Bagge’s case that the Court of King’s 
Bench had power to correct errors in judicial proceedings as well 
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as errors extra-judicial which tended to the breach of the peace 
and oppression of subjects, he angered James I., and stirred into 
active personal hostility to himself his lifelong enemies, Francis 
Bacon, the Attorney General, Ellesmere, the Chancellor, and the 
royal favorite Villiers, the notorious Duke of Buckingham. He 
refused to be interrogated in private as to his personal views upon 
Peacham’s case in advance of hearing, a practice which he 
denounced as ‘ an auricular taking of opinions,’ declaring: * How 
can judges be indifferent, who have delivered their opinions before- 
hand, without hearing of the party, when a small addition or sub- 
traction may alter the case, and how does it stand with their oath?’ 
In the great case of Commendams, when the twelve Judges were 
summoned before the Council, and reprimanded by the King for 
daring to proceed without first consulting him, all fell upon their 
knees and acknowledged error except Coke alone, who when 
angrily interrogated by James what he intended to do replied: 
‘that which should be fit for a Judge to do.’ The climax was 
reached when the wrathful King in the case of Prohibitions came 
into Court and insisted upon his right to sit and pronounce a judg- 
ment, Coke declared that his Majesty had not the power to adjudge 
any case either criminal or civil, but that it must be determined by 
a judge. The pedantic King replied that * the law was founded on 
reason, and he and others had reason as well as the judges.’ Coke 
answered: ‘true it was that God had endowed his Majesty with 
excellent science and great endowments of nature, but his Majesty 
was not learned in the laws of the realm of England.’ These 
accumulated instances of obduracy and fearlessness accomplished 
his downfall. His enemies triumphed, and he was stripped of his 
robe, in modern phrase, ‘ recalled’ by an infuriated sovereign who 
had the power to punish. 

“The Third Act in the Drama witnessed a mighty struggle 
between the powers of darkness and those of light which have 
been portrayed. 

‘+ Let me rapidly paint in the skies which give atmosphere to a 
picture of the struggle. The discovery of America following close 
upon the invention of printing had fired the imaginations of philo- 
sophie visionaries. Sir Thomas More wrote his Utopia, largely 
shaped by the idealisms of Plutarch and Plato. Lord Bacon wrote 
the New Atlantis, and Campanella, an Italian, composed, in prison, 
his City of the Sun. Later James Harrington published his Oceana. 
These, however, were ‘ like the stars, which give little light because 
they are so high.’ The real discussion began with Richard 
Hooker, who in his Laws of Ecclesiastical Polity stated views as 
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to a social compact, which were logically applicable to affairs of 
state. James I., who united personal pedantry to official egotism, 
personally advocated, as a counter blast, the doctrine of the Divine 
Right of Kings. He announced the theory of an absolute royalty 
in his work on The True Law of Free Monarchy, that ‘ although 
a good King will form his actions according to law, yet he is not 
bound thereto, but of his own will and for example giving to his 
subjects.’ In Tudor times, an ‘ absolute King’ or an ‘ absolute 
monarchy’ had meant a sovereignty independent of all foreign or 
Papal influences, but James used the words as meaning the 
monarch’s ‘freedom from all control by law, irresponsibility to 
anything but his own royal will.’ In aspeech in the Star Chamber 
he declared ‘ As it is Atheism and blasphemy to dispute what God 
can do, so it is presumption and a high contempt in a subject to 
dispute what a King can do, or to say that a King cannot do this 
or that.’ A debate to the death was started. Hobbes in his 
Leviathan, adopting the views of Hooker as to a social compact, 
declared that as the compact recognized the King as a constituent 
part, it was irrevocable, and that as in the Church there must be a 
head, so in the State there must be one directing will, and that the 
King’s and that it was for the King to say what doctrines are fit 
to be taught the subject. Sir Robert Filmer, in his Patriarcha, 
went far beyond this, and held that Hobbes had conceded too much 
in stating a compact between equals; there never was a time when 
men were equal. When Adam had children born, he was master 
over them. Authority was founded by God in fatherhood. Out 
of fatherhood came royalty. The patriarch was King. 

‘“*The opposition was hot. Coke, Pym, Sir John Eliot, and 
Hampden denounced such doctrines in Parliament. Oliver Crom- 
well fought them at Naseby and Marston Moor, John Milton wrote 
his Essay upon The Liberty of Unlicensed Printing, and later came 
Algernon Sydney’s Discourses upon Government and John Locke’s 
reply to Filmer in his Civil Government. 

‘** The battle reached the courts in the case growing out of John 
Hampden’s immortal resistance to the collection of ship money. 
Charles I. had inherited from his father James I. the loftiest 
notions of prerogative. Rendered desperate by need of money 
and supplies which Parliament had withheld, he consulted his 
Attorney General, Noy, who, relying on some ancient precedents 
of the imposition of ship money, in times of danger, upon inland 
towns, advised the imposition of a tax without the consent of 
Parliament. He was supported by Finch, the Chief Justice of the 
Common Pleas. To overcome the opposition, the King exacted 
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an opinion in advance of all the judges according to the previous 
custom which Coke had called ‘an auricular hearing.’ They gave 
it as their unanimous opinion that in time of public danger, the 
King might charge his subjects by writ, and that he was the sole 
judge both of the danger and when and how it was to be avoided. 
The Lord Chancellor, Coventry, made public this premature declara- 
tion of the judges in the hope that it would allay opposition. A 
vain hope. John Hampden refused to pay. The cause came on 
to be heard, because of its magnitude, before all the twelve judges 
of England sitting in the Court of Exchequer-Chamber. It was 
argued by Oliver St. John and Holburne in behalf of Hampden, 
and by the Solicitor General, Littleton, and the Attorney General, 
Banks, for the Crown. It is not too much to say that never was 
a cause better or more learnedly argued, nor was one ever more 
exhaustively considered by a court. Arguments and decision 
extended over six months. Each judge wrote a separate opinion 
based on history, prerogative, and precedents. The Court divided 
seven to five. An examination of the record, which fills the 
greater part of a folio volume of the State Trials, refutes the com- 
mon notion that the bench was servile. The reasoning is techni- 
cal, it is true, but it is spirited and at times eloquent. Evidently 
the judges were greatly stirred. Finch, Chief Justice of the Com- 
mon Pleas, Jones, Berkely, Vernon, Crawley, Trevor and Weston 
gave judgment for the Crown. Bramston, Chief Justice of the 
King’s Bench, and Davenport, Chief Baron of the Exchequer, 
pronounced for Hampden, but on technical grounds, adhering to 
the majority on the principal question. Denham, also of the 
King’s Bench, though ill, gave a written opinion in Hampden’s 
favor. But Justices Croke and Hutton, men of considerable repu- 
tation and experience, intrepidly cast aside their previous expres- 
sions, and denied without the slightest qualification the alleged 
prerogative of the Crown. 

‘¢ What followed is curious, and illustrates fully the danger to a 
judge in having no stable or independent tenure of office, placing 
him at the mercy of faction. Bramston was punished by both 
sides; he was removed from office by the King, and later, not- 
withstanding his decision in favor of Hampden, was impeached by 
the Long Parliament for having given his opinion in advance to 
the Crown. Davenport met the same double fate. Denham 
escaped only by dying, and Croke only because of greatly advanced 
age. Hutton was indicted by the Crown for treason, was fined 
£5,000, imprisoned and required to make submission in all the 
Courts at Westminster. The majority judges suffered in their 
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turn. Finch was impeached by the Long Parliament, from which 
the King could not save him. Before trial he fled to Holland. 
Jones and Vernon escaped like Denham by death. Berkely was 
arrested on a charge of treason, by the order of the Commons, 
being taken in open court, while sitting on the bench, ‘ to the great 
terror of the rest of his brethren and of all tbe profession,’ as 
Whitelocke tells us. He was sentenced by the Lords to pay a fine 
of £20,000 and to be forever disabled from holding office. Craw- 
ley, Trevor, and Weston, though not brought to trial, were by 
ordinance of the Commons disabled from being judges ‘ as though 
they were dead.’ 

‘*Then followed the trial of the King. The Commons after 
‘ purging’ the House by forcible means, without the action of the 
Lords, erected a High Court of Justice, appointing one hundred 
and thirty commissioners, of whom any twenty were empowered 
toact. Bradshaw, Thorpe and Nicholas were the only members 
who were lawyers, and they were sergeants and not judges. 

‘*The King denied the jurisdiction, as advised by Sir Matthew 
Hale. He was told by Bradshaw, the President, that he could not 
demur to the jurisdiction of the Court, and that if he did, the 
demurrer was overruled, and that he must answer. This he 
refused to do, as there was no precedent for requiring such an act 
from the King. Persisting in his refusal, he was admonished that 
he had three times publicly disowned the Court, and put an affront 
upon it. He was then remanded, and various witnesses against 
him were privately examined in the Painted Chamber during his 
absence. The King remained firm in his denial of the authority 
of his judges, who privately met and argued on a sentence and 
ordered it to be engrossed. They then met in Westminster 
Hall with public ceremonies in the presence of the illustrious 
prisoner. Bradshaw then asked if he had any defence. ‘This 
brought the discussion back to its original ground. The King’s 
protests against jurisdiction were again stated in manly and 
dignified words, but to no purpose. Sentence was pronounced, 
and the King perished on the scaffold. 

‘* After the restoration of the monarchy under Charles II., the 
first object he pursued was the judicial punishment of those whom 
he deemed to be the murderers of his father. Many of those con- 
cerned had fled or were in their graves. The accessible survivors 
were taken and held. The spirit of the proceedings can be best 
judged by quoting in full the title-page of the original report: 
‘An Exact and most Impartial Accompt of the Indictment, 
Arraignment, Trial and Judgment (according to Law) of Twenty- 
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nine Regicides, the Murtherers of his Late Sacred Majesty of 
Most Glorious Memory; Begun at Hicks-Hall on Tuesday the 9th 
of October, 1660, and continued (at the Sessions-House in the 
Old-Bayley) until Friday the Nineteenth of the same month. To- 
gether with a Summary of the Dark, and Horrid Decrees of those 
Caballists, Preparatory to that Hellish Fact, Exposed to view for 
the Reader’s Satisfaction, and Information of Posterity.’ In spite 
of the evidently studied efforts on the part of the law officers of 
the Crown to have the proceedings take the regular course of a 
trial in the Oyer and Terminer, the proceedings were stained by 
the over-zeal of the judges to serve the Crown by securing a con- 
viction upon the charge of compassing the death of the King. The 
prisoners severed in their defence and were separately tried with- 
out the aid of counsel, as was the rule in those days in cases of 
felony, unless the personal ingenuity of the prisoner could raise a 
law point which the judges deemed disputable. Thomas Harrison, 
whose case is typical of all the rest, admitted that he had been a 
member of the High Court, that he had signed the warrant for 
summoning the court, and had also signed the death warrant of 
the King. He raised two points in his defence, first that what 
had been done was done under the authority of the Commons in 
Parliament, and that what any one did in obedience to that author- 
ity could not be questioned ; otherwise, he urged, ‘ we are in a 
most miserable condition, bound to obey them that are in authority, 
and yet to be punished if we obey.’ The Court through the Lord 
Chief Baron, Sir Orlando Bridgman, did not consider the points 
arguable, as the Commons had no authority to speak for Parlia- 
ment, and a plea in confirmation or adoption of such authority 
was a double treason, and no counsel could be allowed to justify a 
treason. All efforts of Harrison to speak were checked. One 
judge besought the Lord Baron to direct the jury immediately, 
because the prisoner had forgotten his own barbarousness in not 
listening to the King ; another thought the point so detestable that 
it savored of Bedlam; a third, that the man had the plague all 
over him; a fourth, that he had a darkened conscience, and a fifth, 
that his speech was meant to infect the people. The Chief Baron 
said ‘It cannot be suffered to hear such stuff.’ The prisoner was 
convicted and sentenced ‘to be drawn on a hurdle to the place of 
execution, to be hanged by the neck, and being alive, to be cut 
down’ and mutilated, his entrails to be taken out of his body, and 
‘ you living, the same to be burnt before your eyes, and your head 
to be cut off, your body to be divided into four quarters,’ to be 
disposed of at the pleasure of the King. The sentence was carried 
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out as pronounced. Other prisoners met the same fate; their 
heads were set up on poles at the end of Westminster Hall, the 
quarters of their bodies were exposed on the City gates, and then, 
‘by his Majesty's great favor,’ delivered to their friends. 

** Then came the days of Scroggs, Wright, and Jeffreys, the most 
odious, profligate, obsequious, cruel and bloody-handed tools of 
the Crown, eager and active to earn royal approbation by the 
wholesale extinction of royal enemies; the days of the Triumphs 
of God’s Revenge, of Hidden Works of Darkness, of Whiggish 
Plots, of Roman Wonders, of the Growth of Knavery and Popery, 
of Horrid Popish Plots, and the Bloody Assizes; the days of the 
trials of the Seven Bishops, of Prynne and Bastwicke, of Algernon 
Sydney, of William Russell, of Elizabeth Gaunt, Alice Lisle, and 
William Penn. Prisoners were insulted ; judges raved from the 
bench against men contending single handed for their lives, by 
telling them that they were ‘ pestilent fellows,’ that they ought to 
have their ‘ tongues cut out,’ that their ‘mouths should be stopped 
by dirty cloths,’ and that they should be ‘ thrust into dirty holes.’ 
Witnesses were cluttered out of their senses, juries were bullied 
and browbeaten and imprisoned for days and nights without food, 
drink, light, heat or tobacco, to force a verdict; court rooms were 
furnished with lighted furnaces to heat branding irons, with knives 
to amputate ears or slit noses, and the headsman’s axe was con- 
spicuously displayed upon a cushion to remind State prisoners of 
their almost inevitable fate. All this was done, not for bribes or 
in the hope of lucre, but from servility to the throne run mad. 
As the Crown had the power to determine the official life of a 
judge, the judge became an abject and insane bidder for favors. 
The climax of judicial subserviency to the appointing power had 
been reached. 

‘** Against this despicable and darkly ensanguined background 
shone . . . Sir Matthew Hale — the most thoroughly revered 
name in the judicial annuals of England. Second only to Coke 
in his legal learning and legal authorship, he surpassed him in 
the breadth of his general historical, scientific and philosophical 
knowledge, and rose far above him in moral elevation of character. 
Notwithstanding he had been counsel for the Earl of Strafford, 
Archbishop Laud, and Charles I., and had steadily advised the 
King to contest the jurisdiction of the Court of High Commission, 
Cromwell regarded his fearless discharge of duty so highly as to 
make him a judge, and, notwithstanding his service under the 
Commonwealth, although he would never sit in State criminal 
trials under the Protector because of his doubts as to his title to 
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the government, he was made Chief Baron of the Exchequer, and 
later Lord Chief Justice of the King’s Bench under Charles II. 
This service under successive and hostile administrations would 
have ruined the reputation of any otherman. . . . 

** The curtain rises upon the Fourth and closing Act, the first 
scene being in England, the second in the United States of 
America. 

‘*It savors of paradox, but nevertheless is true, that it was 
fortunate for England, and particularly for administrative justice, 
that James II., who immediately succeeded Charles II., was a man 
of bigoted and tyrannical disposition, for in less than four years 
his conduct provoked such general discontent as to bring on a 
bloodless Revolution, resulting in his abdication, and the placing 
of the crown upon the brows of William and Mary. The provoca- 
tion consisted of James’ total disregard of the laws and Constitu- 
tion of the realm, his assumption of a power to dispense with 
statutes, his attempt to introduce martial law in a time of peace 
without the authority of Parliament, his religious bigotry, and his 
summary dismissal of judges who opposed his will in the slightest 
degree. In his short reign he removed twelve judges; five of 
them for not assenting to the dispensing power, three for opposi- 
tion to the effort to exercise martial law, two for bold expressions 
in the case of the Seven Bishops, and two because he disliked 
them personally. When Archbishop Sancroft complained that 
Justice Heath had denounced the Bishop’s petition as ‘a factious 
libel,’ the judge replied: ‘ You need not trouble yourself with 
what I said on the bench: I have instructions for what I said, 
and I had lost my place if I had not said it.’ 

‘** One of the glories of the English Revolution was that it formed 
a new era in judicial history. Great and immediate was the 
change in the administration of justice. The purlieus of the law 
were cleansed and the invigorating spirit of judicial independence 
swept like a mountain breeze through Westminster Hall. The 
truly great and lofty minded John Somers became Lord Chancellor, 
and the stiil greater John Holt became Lord Chief Justice of the 
King’s Bench. ‘The days of servile or of courtly obsequiousness, 
which led to coarse and savage brutality, and the days of inade- 
quate and uncertain compensation, eked out by extortionate fees 
and bribes, were gone forever. The magical result was wrought 
by the Act of Settlement, followed by the memorable Act of Par- 
liament 12 and 13, William III., C.2.3.5, which declared that 
thereafter the Judges should no longer hold their offices during the 
pleasure of the Crown, but so long as they behave themselves well 
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in office. The odious and poisonous words Durante bene Placito 
were stricken from judicial commissions, and the words Quamdiu se 
bene gesserint were substituted. At the same time it was declared 
that their salaries should be ascertained and established, and that 
they could only be removed upon the address of both Houses of 
Parliament. These salutary provisions were made more effectual 
in the reign of George III. by enacting that the demise of the 
King should not terminate a judicial tenure, and that no judge 
should be compellable to deliver his opinion beforehand in relation 
to any question which may come judicially before him, and finally 
that no judge is in any way punishable for a mere error of judg- 
ment, from which sprang the well established principle that judi- 
cial discretion cannot be coerced by mandamus.” 

Mr. Carson’s dramatic sketch gives us in bold relief the high 
points of political tyranny which found expression through the 
bench before the system of permanent tenure for the judges was 
established in 1700. And it was these high points, involving as 
they did in most instances, the question whether constitutional 
principles (for instance, the principle of reasonably decent and 
fair treatment of prisoners on trial) should or should not be 
applied directly as law from the bench, which constituted the out- 
line of the stories that found their way across the Atlantic and fil- 
tered into the minds of those colonists who thought about such 
matters, and helped to form the public opinion of the time. 

It was the reputation of Jeffreys and others, and their high- 
handed methods, which emphasized the importance of an independ- 
ent judiciary, when the conduct of the royal representatives became 
more and more arbitrary and culminated in the attempt on the 
part of the crown to pay the judges, an attempt which created so 
much feeling that the administration of justice stopped in Massa- 
chusetts until the courts were reorganized after the outbreak of the 
Revolution.* An account of this will appear later. Itis men- 
tioned here to indicate the development from the early English 
experiences to the constitutional character of our Court, the prin- 
ciples which it was intended to represent and to apply in practice, 
and for which it has stood since 1780. John Adams had the 
“State Trials,’ which tell the English story, and read them. 








* There was also a well-known instance of arbitrary treatment of the judiciary in New 
York in 1735 when Governor Cosby removed Chief Justice Morris, who decided against the 
Governor in a case involving the Governor’s salary. The Governor stated that this was done 
to discourage ‘‘ Boston principles.”” The removed Chief Justice wrote a criticism of the 
Governor’s action which was printed by John Peter Zenger and the Governor then used his 
influence to secure the conviction of Zenger for libel, but failed because of one of the most 


famous arguments for the defence in American history by Andrew Hamilton of Pennsy!- 
vania, which resulted in an acquittal by the jury. 
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But while the foregoing is, perhaps, a sufficient picture for the 
purposes of this history it will be fairer to ‘* give the devil his due,” 
and to be reminded that, in one way or another in the history of 
our liberties, we are indebted not merely to the comparative saints 
of history, but that we owe much to the intellectual capacity and 
achievements of the sinners of history. This is true of some of the 
notorious judges like Jeffreys in the reign of James IT., who are 
often represented as if they were not only ‘‘ depraved,” but also a 
most ignorant and worthless set of men. Edmund Saunders, 
whose repulsive picture appears in the following quotations, has 
contributed to the legal education of every great common lawyer 
of the past 200 years, both in England and in America. There 
was also an excessively repulsive side to Sir Edward Coke, whose 
praises are sung, and justly sung, by Mr. Carson in the passage 
already quoted. His unpleasant side is described in a dramatic 
manner in Zane’s ‘‘ Five Ages of the Bench and Bar of England,” 
in Vol. I., ‘* Selected Essays in Anglo-American Legal History.” 
In order to do justice to the intellectual qualities of some extraor- 
dinary characters of legal history and at the same time to throw 
light from different angles on a dramatic period, the following pas- 
sages from Zane’s chapter entitled, ‘* The Iron Age of the Com- 
mon Law: From Henry VII. to the Revolution of 1688,” is here 
reprinted. 

After describing the tyranny in political trials, he continues: 


‘* Yet during this whole period the law provided even- 
handed justice as between one private citizen and another. 
The reports of Chief Justice Dyer, Chief Justice Anderson, 
and Serjeant Plowden, during the reign of Elizabeth, abund- 
antly proved the fact. In ordinary criminal trials the law 
was growing much more lenient. It was only when the gov- 
ernment was urging the prosecution that the tyranny of the 
Tudors and Stuarts left the individual no hope against the 
Crown. Judicial tenure became dependent upon subserviency 
to the wishes of the executive. Judicial appointments were 
given solely to those who pledged themselves to the royal 
designs. The real history of the law is found in the bloody 
records of the State Trials. The processes of law are used by 
the government with almost cynical indecency. The baron- 
age was destroyed, and the great mass of the people, the cit- 
ies and the country gentry, eagerly supported the royal 
authority ” (p. 690). 

‘¢ The religious controversies fanned the cruel instincts of 
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the age. Under Henry the faithful Catholics suffered the 
worst oppressions. The chief tool of Henry VIII. in these 
matters was Thomas Audley, who was a trained lawyer and 
succeeded More as Lord Chancellor. He devised those laws 
which imposed upon every man’s conscience the most con- 
tradictory oaths. It was a penal offence to acknowledge the 
Pope, yet it was no less penal to deny a single article of the 
Romish faith. Whoever was for the Pope was beheaded 
and whoever was against him was burned. The legislation 
that plundered the church was Audley’s work, and he 
selected for himself a rich portion of the spoil. The priory 
of Christ Church in Aldgate became his town house. He 
claimed the wealthy monastery of Walden, representing 
that he had sustained great damage and infamy in serving 
the King. On the ruins of that abbey his grandson, Thomas 
Howard, erected the stately Elizabethan mansion of Audley 
End. 

‘** When the Catholics returned to power under Mary, the 
Protestants in their turn suffered the penalties of heresy. 
One trial, however, stands out in this reign as the only 
instance where, under the Tudors, a prosecution for high 
treason resulted in a verdict of not guilty. Sir Nicholas 
Throckmorton was prosecuted by the learned Dyer, then 
Attorney General. The defendant completely out-talked the 
Attorney General, and made him appear something of a 
simpleton. He modestly compared himself to the Savior, 
and pictured Dyer in the character of Pilate. His self-con- 
fidence enabled him to interrupt Chief Justice Bromley’s 
charge to the jury. Throckmorton craved ‘ indifferency ’ 
from the judge, and helped out the judge’s poor memory by 
his own recital of the facts. The jury that acquitted 
Throckmorton was imprisoned and heavily fined. 

‘*The judges, who were Protestants, on the accession of 
Mary conveniently became Roman Catholics; one of them, 
Sir James Hales, had scruples, but was induced by his 
associate, Judge Portman, to recant. This act so worked on 
Hales’ conscience that he drowned himself. The coroner’s 
jury returned a verdict of suicide; and in two cases a num- 
ber of hair-splitting subleties were uttered by the court as to 
the effect of the suicide in forfeiting the Judge’s estates. 
Shakespeare makes the learned gravediggers in Hamlet dis- 
course over Ophelia in words that are almost a literal parody 
on the arguments of the judges. 
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‘+ Elizabeth’s reign produced one very great judge. James 
Dyer was really appointed to the bench under Mary, but the 
most of his judicial service was under Elizabeth. He pre- 
sided in the Common Pleas for twenty-three years. He took 
no part in the disgraceful political trials of this reign, but 
directed his court with efficiency and learning. 

‘¢ John Popham offers a remarkable contrast to Deer. Of 
high birth, educated at Oxford, he fell into evil ways while 
at the Middle Temple. He even resorted to the calling of a 
highwayman to replenish his purse. He reformed, however, 
and became a consummate lawyer; he was made Solicitor 
General and Speaker of the House of Commons. In regular 
order he became Attorney General, and as such took the lead 
in many state trials. . . . When Popham became Lord 
Chief Justice he showed his prejudice against his former 
calling by an unexampled severity against highwaymen. 

By his exertions at the bar™he accumulated an 
immense estate amounting to ten thousand pounds a year; 
but it was all squandered by his son, another John Popham” 
(pp. 691, 694). 


Coming to the reign of James II. and ‘‘the noted special 
pleader, Edmund Saunders,” Zane continues as follows: 


‘* This remarkable man had had a singular career. Born 
of humble parents, he hxd run away from home, drifted to 
London, and found shelter as an errand boy at Clement’s Inn. 
He learned to write, became a copying clerk, and in this way 
gained an insight into special pleading. The attorneys 
induced him to enroll himself at an Inn of Court. In due 
time a barrister, he made himself the greatest master of 
common law pleading that system has ever known. He had 
no political opinions, nor did he seek riches or advancement. 
Witty, genial and gay, he had always around him a crowd of 
students, with whom he was putting cases, answering objec- 
tions and debating abstruse points. His physical appearance 
was repulsive. Brandy was his constant drink, varied by a 
pot of ale always near him. Drunkenness and gluttony had 
caused a general decay of his body. Hideous sores and an 
offensive stench made his presence an affliction. Yet the 
government had such need of his services that North, the 
Lord Keeper, actually asked him to dinner. Saunders drew 
the pleadings in the great Quo Warranto case, and caused 
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the attorneys for the City of London to plead upon a point 
where they were sure to be defeated. Thereupon Saunders 
drew up an ingenious replication to which the city demurred. 
Just as the cause was about to be argued Pemberton was 
removed and Saunders was appointed Chief Justice of the 
King’s Bench and (incredible as it may seem) he then 
heard argument upon his own pleadings. The cause was 
argued for two terms, but when, at the third term, judg- 
ment was delivered, Saunders lay dying in his lodgings. 
His best memorial is his book of reports, the most perfect 
specimen of such work in our legal literature. 

‘¢ Saunders was succeeded, after an interval, by the noted 
Jeffreys, popularly considered the worst judge that ever sat 
in Westminster Hall. But this popular belief cannot be 
taken in place of the sober facts. He was of an ancient 
family in Wales. He received the usual education of his 
time, and attended at Trinity College, Cambridge. He 
studied at the Middle Temple, and was admitted to the bar 
at the age of twenty. He at once leaped to a commanding 
position. He was made Common Serjeant, and later Recorder 
of London. This was due to his splendid legal talents. He 
had one of those rare minds which under greater masses of 
evidence seize upon the real issue. He hada marvellous skill 
in advocacy, and a flowing, impassioned, magnetic eloquence. 
Added to this was an overwhelming bitterness of denuncia- 
tion that sometimes appalled his hearers. We know that Sir 
Matthew Hale was a good judge of lawyers, and we are told 
that Jeffreys gained as great an ascendency over Hale as ever 
counsel had over a judge. 

‘*To his intellectual gifts, Jeffreys added a noble and 
stately presence. There are three portraits of him; the first 
represents him when thirty years, the next is of Jeffreys in 
his full robes as Lord Chief Justice, the last shows us the 
man in his robes as Chancellor. It is a very noble, delicate, 
and refined face that looks out from Kneller’s canvas. There 
is birth, breeding, distinction in every line. He must have 
been a great lawyer; for to Hale’s testimony we may add 
that of the accomplished judge, a confirmed Whig, Sir 
Joseph Jekyll; of Speaker Onslow, who bears testimony to 
his ability and uprightness in private matters; of Roger 
North, who hated Jeffreys, but was forced to admit: ‘ When 
he was in temper and matters indifferent came before him, he 
became his seat of justice better than any other I ever saw in 
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his place.’ But best witnesses of all are his recorded judg- 
ments. The incomparable stupidity of Vernon, the reporter, 
has destroyed the value of Eustace v. Kildare and of 
Attorney General v. Vernon; but his decision in the East 
India Company’s case is admitted by all lawyers to be a 
marvel of close legal reasoning. In the House of Lords he 
saved the Duke of Norfolk’s case, and even his political 
enemies after the Revolution did not reverse his cases. A 
master of the common law, he was yet a great chancellor. 
He promulgated a set of rules in chancery, the best since 
Bacon’s time. Other of his decisions can be found in the 
reports of Sir Bartholomew Shower, an excellent lawyer. 

‘* No doubt Jeffreys was a hard drinker. So was Lord 
Eldon, so were many able lawyers in ourown country. He was, 
no doubt, savage and overbearing at times. He rode rough- 
shod over defendants and their counsel. He hated Puritans 
and all their works. He was often cruel and remorseless. 
But even Lord Hale enlivened trials by breaking forth upon 
witnesses: ‘ Thou art a perjured knave, a very villain. Oh, 
thou shameless villain.’ Jeffreys’ ‘ Bloody Assizes’ is the 
greatest stain on his memory; but no innocent person was 
punished in those trials. The worst that can be said of 
Jeffreys may be read in Macaulay’s History. Much of itis 
true; some of it is untrue; but it belongs to the spirit 
of that age of savage disputes and rancorous political 
hatreds. Yet, after all, Jeffreys was but one of the five 
judges who sat together on that circuit. 

‘¢ To see Jeffreys at his best, we should see him in the trial 
of Lord Grey de Werke. Jeffreys’ skill and adroitness in 
putting in the evidence against the great Whig lord, the 
brazen seducer of his own wife’s sixteen-year-old sister; 
his gentleness and exquisite suavity toward his witnesses, his 
few words of apology to the Court for the tears of the 
victim’s mother, are models of forensic decorum. In his 
tact, his delicate management, never a word too much, now 
and then putting a question to bring out some point that had 
been overlooked, Jeffreys shows throughout the skill of the 
master. . . . Nothing in Jeffreys’ career can compare 
with Coke’s conduct at Raleigh’s trial, or with Glyn’s when 
he judicially murdered Penruddock. 

‘© It would perhaps seem, from the record of this period, 
that little good could have been accomplished in the develop- 
ment of the law. But this inference would be an error. 





A POPULAR PICTURE OF JEFFREYS. 


When the flight of James II. became known, “Jeffreys the Chancellor, 
who had concealed himself in Wapping. while he waited for a ship to carry him 
over to France, was discovered and seized and treated so severely that the 
lord-mayor, in order to prevent his being torn to pieces was obliged to send 
him to the Tower where he died soon after of the bruises he received.” — 
Russell’s “History of England” (1783), page 534. 
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We have noticed, at the opening of this epoch, a general 
feeling that jury-trial was worthless. The work accomplished 
by this age was to improve the methods of jury trials so as 
make them promotive of justice. The first thing done 
in this later period was to make the jury independent, by 
establishing the rule that they could not be fined or impris- 
oned for what was conceived to be a false verdict. The 
second improvement was to give the courts power to 
grant new trials, and thus to place the verdict under the 
control of the judge. The final improvement was to estab- 
lish the rules of evidence. These rules were so framed and 
moulded as to exclude from the jury all testimony which 
would improperly influence them, or which did not depend for 
its credibility upon-the veracity of a sworn witness. Above 
all, the jury was required to proceed solely upon evidence 
offered in open court, which had been subjected to the test 
of a cross-examination. It was in the bad times of the 
Stuarts that these rules were settled. Singularly enough, 
the first case that is authentic, in excluding hearsay, is a 
decision by Lord Jeffreys. Although the rules of evidence 
were amplified by Lord Mansfield, they have not been 
changed, except by statute, from that day to this. 

Surely a generation of lawyers which created and formulated 
these rules is entitled to some grateful remembrance, and of 
that generation the greatest common lawyer was undoubtedly 
the outlawed Jeffreys” (pp. 704-709). 


The explanation of this gradual improvement in some respects 


of the administration of justice even under such men as Scroggs 
and Jeffreys is to be found in the gradual development of ‘‘ Judi- 
cial Justice ” : 













‘*The chief, if not the only, security we have for the 
proper exercise of such (broad) powers are the trained reason 
and habit of seeking principles, even while using discretion 
in applying them, which characterize judicial justice, and the 
sensitiveness of judges to expert criticism from the bar. 

But even with inferior judges, the checks which are 
peculiar to judicial justice may make them tolerable where 
they would be intolerable, if made up of administrative offi- 
cers. How effectively these checks may operate in practice 
is shown well in the worst period of judicial administration 
in English law, the period of the politics-ridden bench of 
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Charles II. and James II. As a result of the purely legal 
development begun by Coke a generation before, ‘ cradities 
which Matthew Hale permitted under the Commonwealth, 
Scroggs refused, under James II.’ (Wigmore, Evidence, I., 
Sec. 8.*)” 


In his history of ‘* England under the Stuarts” (p. 122) 
Trevelyan speaks of Coke as having *‘ turned the minds of the 
young gentlemen at Inns of Court who watched him from afar 
with fear and reverence to contemplate a new idea of the constitu- 
tional function and of the political affinities of their profession, 
which they were destined in their generation to develop in a 
hundred ways as counsel for England gone to law with her king.” 
And the gradual improvement in administration already noticed is 
but another illustration of the effect of Coke’s influence, which is 
typical of the gradual influence of legal education at every stage 
in the history of the Jaw since that time. It must have been asa 
result of this educational influence, however crude it may have 
been, that public opinion as represented by the bar was emanci- 
pated from the habit of accepting a servile political bench and was 
ready to assert itself in favor of strong independent Courts in 
1688 and 1700. 

While this history is not intended in any sense as a complacent 
eulogy of the legal profession, while it is prepared with a full 
realization that lawyers have as many faults as other people, and 
are commonly regarded as having more, and while the history of 
every great court and of every great bar has been attended with 
constant and violent popular and political abuse of the profession, 
yet it is not only fair, but it is essential to a clear understanding 
of the facts, for us all to realize that in the great movement for 
civil liberty the intellectual stimulus and the best expression of 
principles which have ultimately stirred men to self-sacrifice have 
generally (although of course, not invariably) come from law- 
yers. It was so in England and, as we shall see, it was so in 
Massachusetts. 

This is not an accident. The explanation is that the recogni- 
tion of the soundest principles in a community comes about as 
the result of controversy and the minds of lawyers are habitually 
trained to controversy, which is the basis of the profession and its 
science. And just as the development of that science has pro- 
gressed as the result of the recorded history of private litigation 


* See Pound, “ Justice According to Law,” 49. 
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under our system of reported opinions which are studied and 
criticised by the bar, so this controversial training results natu- 
rally in concentrating the imagination and critical faculties (both 
positive and negative) of lawyers upon the study of the recorded 
history of principles of liberty, more closely and keenly than 
those of other men. This accounts for the prominence of lawyers 
at every stage of development in our democracy.* 

It is not a thing that is peculiarly to the credit of the bar, 
although many individual lawyers, some of whom will be de- 
scribed in this story, deserve special credit. The credit belongs to 
the training necessarily incident to the profession, the main value 
of which is to serve the public by sharpening the faculties of men 
for those controversies which are a part of the lot of humanity. 
Accordingly the prominence of lawyers is not necessarily to be 
deplored. It is not to be regarded as a matter of personal or 
‘‘class” privilege, in spite of all the complacent remarks which 
find their way into the mouths of after-dinner speakers of the 
profession from time to time. The thing should be studied and 
understood and, when it is so studied, the fact which stands out 
in bold relief is that the prominence of lawyers in a democracy is 
the result of an absolutely impersonal force which cannot be 
avoided. That force is the training needed to study and under- 
stand, and apply principles as law. Accordingly, the more the 


community realizes the essential importance and the useful possi- 
bilities of this force of training in the study of principles in its 
highest development, the more public service and value will the 
state get from the bar, and the more confidence will be shown in 
allowing competent judges on the bench to give the best service 
of which they are capable instead of being restricted by petty 
rules inspired by distrust. 


Note on “‘ Toe Bioopy Assizgs.” 

The following facts in regard to these famous political trials appear in 
Irving’s ‘‘ Life of Judge Jeffreys,” pp. 256-259: 

“On June 11 (1685) the Duke of Monmouth landed at Lyme, in Dorset- 
shire. . . . The Battle of Sedgmoor was fought on the 6th of July, and 
nine days later Monmouth was beheaded on Tower Hill. The rebellion was 
soon atanend. It only remained to punish the rebels. 

“The Western Assizes for this summer had been prevented by the rebel- 
lion; and it was therefore decided that a Special Commission should be 
issued to five Judges to hold these Assizes and at the same time try the cap- 





*Italso accounts for a considerable amount of the prejudice against lawyers, for while 
they are so trained to controversy that they accept it as one of the conditions of life and do 
not take it too seriously, yet most people dislike controversy and are irritated by it, and 
incidentally with the bar, which is a necessary incident of it. 
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tured rebels. Atthe head of the Commission was the Lord Chief Justice 
Jeffreys. With him were the Chief Baron Montagu and Mr. Justice Levinz 
of the Common Pleas, both respectable Judges; and Mr. Justice Wythens 
and Mr. Baron Wright, who can only be regarded as followers or creatures 
of the Chief Justice. Wythens had been the obsequious echo of ‘the 
Chief’ ever since he had sat under him in the King’s Bench; Wright was the 
questionable gentleman for whom Jeffreys had secured a Judgeship to mor- 
tify Lord Keeper North. A second Commission invested Jeffreys with the 
rank of Lieutenant-General, and gave him the command of the body guard 
that accompanied the Judges as a protection from the fury of the populace. 

‘“* The Commission was late in setting forth, as the Chief Justice had been 
detained at Tunbridge Wells. He was suffering from the stone, and had 
left the Wells before the completion of his cure. Afflicted by this painful 
malady, he started on the Western Circuit.” 

‘‘ If aman of passionate temper, suffering the agonies of a peculiarly 
cruel disorder, is appointed in his capacity as Judge to try, by the compara- 
tively slow process of law, more than a thousand rebels against the Govern- 
ment of which he is himself an ardent member, at a time when mercy to reb- 
els and mercy in the administration of the law were no part of the ethics of 
political strife, it is more than likely that from a combination of such circum- 
stances results will ensue very shocking to modern notions, and all the more 
appalling if treated by writers whose political prejudices tempt them to forget 
the differences of thought and spirit that divide one century from another, 

‘¢On landing in England the Duke of Monmouth issued a Declaration, the 
work of Ferguson, a Dissenting minister of more than doubtful character. 
‘Lhis Declaration must have been pleasant reading to the King and Jeffreys. 

In it James, Duke of York, was openly declared a fratricide and 
an assassin, the murderer of his brother King Charles II. and the unfortu- 
nate Earl of Essex; he was to be pursued as a ‘ mortal and bloody enemy, 
and was to be mercilessly prosecuted and punished for these execrable facts. 
To James’s grave disposition the humorous side of these slanders would not 
present itself. Jeffreys and his brother Judges were ‘ suborned, forsworn, 
men that were the scandal of the Bar, ignorant and mercenary —true or false,’ 
statements not calculated to soothe the irritated feelings of the Lord Chief 
Justice. No mercy was to be shown to such as Jeffreys and other members 
of the Government by these God-fearing men, going forth to battle in the 
name of the Lord of Hosts. ‘And we would have none that appear under 
his (James, Duke of York's) banner to flatter themselves with expectation 
of forgiveness; it being our firm resolution to prosecute him and his 
adherents, without giving way to treaties and accommodations, until we 
have brought him and them to undergo what the rules of the Constitution 
and the Statutes of the realm, as well as the laws of nature, Scripture and 
nations, judge to be a punishment due to the enemies of God, mankind and 
their country, and all things that are honorable, virtuous and good.’ ” 

While these facts explain, they do not excuse, the brutal conduct of Jef- 
freys on the bench. They merely show that, in some ways, he was no worse 
than many of his predecessors and contemporaries, and that his peculiarly 
brutal reputation was the result of the coincidence of dramatic events which 
placed him in the foreground as a type. 





THE CONSTITUTIONAL HISTORY 
OF THE 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


‘Great places make great men. The electric current of large 
affairs turns even common mould to diamond, and traditions of 
ancient honor impart something of their dignity to those who 
inherit them. No man of any loftiness of soul could be long a 
justice of this court without rising to his full height.” — From the 
response of Mr. Justice Holmes at the meeting of the Hampshire 
Bar in 1891 on the death of Hon. William Allen — one of the best 
tributes to a judge to be found in literature. (154 Mass. 615.) 


CHAPTER I. 


A STUDY OF ARTICLE XXX. OF THE MASSACHUSETTS 
BILL OF RIGHTS. 


Mr. James C. Carter in his draft for a preface, which is printed 
at the beginning of the posthumous volume of his lectures on 
‘* Law, Its Origin, Growth, and Function,” referred to the ** under- 
estimate among the members of our profession of the importance 
of theoretical inquiries.” 

The Eighteenth Article of the Massachusetts Bill of Rights 
begins with the sentence, — 


‘* A frequent recurrence to the fundamental principles of 
the constitution, and a constant adherence to those of piety, 
justice, moderation, temperance, industry, and frugality, are 
absolutely necessary to preserve the advantages of liberty, 
and to maintain a free government.” 


In studying and reflecting upon the history of institutions of 
government, and particularly of so vital and delicate a part of a 
constitutional system as the administration of justice, some theo- 
retical inquiry is essential, and the approaching Constitutional Con- 
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vention in Massachusetts brings the much neglected first sentence 
of the Eighteenth Article of the Bill of Rights into the fore- 
ground with peculiar emphasis. 

When Mr. James C. Carter died, it was found that he had pro- 
vided for the practical development and encouragement of theoret- 
ical inquiries in regard to the law by endowing a professorship of 
‘¢ General Jurisprudence.” The holder of that professorship has 
provided us with a most interesting, concise, and yet comprehensive 
historical study of ‘* Justice According to Law,” in which he says: 


‘‘In the eighteenth century the separation of powers was 
regarded as an absolute and fundamental principle of law and 
politics. Montesquieu has been quoted. In the same spirit 
the French Declaration of the Rights of Man and of the 
Citizen asserts : 

‘¢ «Every community in which a separation of powers and 
a security of rights is not provided for, lacks a constitution.’ 

‘From eighteenth-century political and juristic thinking 
the idea passed into American constitutional law and the 
framers of our constitutions, state and federal, sought to 
make it the basis of our government. Thus, the Declaration 
of Rights of the Inhabitants of the Commonwealth of Massa- 
chusetts (1780) provides (Art. XXX.) : 

‘¢¢In the government of this commonwealth, the legisla- 
tive department shall never exercise the executive and judicial 
powers, or either of them; the executive shall never exercise 
the legislative and judicial powers, or either of them; the 
judicial shall never exercise the legislative and executive 
powers, or either of them: to the end it may be a government 
of laws and not of men.’ 

‘* But the attempt to make an exact analytical scheme of 
the powers of government according to this threefold division 
has failed. As actually drawn in America, the line is histori- 
cal only in many places. Students of political science have 
discarded the theory of separation of powers as an absolute, 
fundamental doctrine, and courts are finding themselves driven 
by experience of the impossibility of the thing to recognize 
that fine analytical lines cannot be drawn. For sovereignty 
is a unit. The so-called three powers are not three distinct 
things ; they are three general types of manifestation of one 
power. In the development of sovereignty, these three types 
have differentiated gradually as a result of experience that 
certain things which demand special competency or special 
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attention are done better by those who devote thereto their 
whole time or their whole attention for the time being. The 
principle involved, therefore, is no more than the principle 
involved in all specialization : 

‘¢ «The decisive reason,’ says Bluntschli, ‘ for such special- 
ization (7.e., the separation of*powers) is not the practical 
security of civil liberty, but the organic reason that every 
function will be better fulfilled if its organ is specially directed 
to this particular end than if quite different functions are 
assigned to the same organ.’ 

‘‘In legal and political history this specialization of func- 
tion has proceeded very slowly. The first differentiation was 
a setting apart of the deliberative or legislative from the 
administrative orexecutive. Although the genius of Aristotle 
foresaw the further specialization that was to take place, it 
had by no means taken place in his day, and the Roman 
polity to the end regularly confided judicial powers to admin- 
istrative officers. Many eighteenth-century writers carry their 
theory no farther than separation of the legislative from the 
executive. After differentiation of legislative from adminis- 
trative functions has gone a long way, the judicial function 
may remain undifferentiated and may be exercised by both 
the legislative and the executive organs of the state. The 
ordinary judicial functions of the English king passed to his 
justices at a relatively early date and the residuum passed 
later to the court of chancery; so that by the seventeenth 
century all royal judicial power was obsolete. But parliament 
retained judicial functions much longer. The most we can 
say is that judicial justice has grown out of and gradually been 
set apart from legislative and executive justice, and in the 
long run has tended to replace them. But the exact lines are 
matters of practical convenience and expediency. Moreover 
this development has gone along with the development of 
justice according to law.”* 


While not generally realized, this is undoubtedly true, but 
although the theory of separation of powers as a basis for drawing 
“fine analytical lines” in the structure of government and in the 
application of constitutional law is ‘‘ discarded,” I do not under- 





* Pound, “ Justice According to Law ” originally printed in the “Columbia Law Review” 
for December, January, and February, 1913-14, and reprinted in 1914 by the Massachusetts 
Bar Association and distributed to its members. The pamphlet contains interesting foot- 


notes for those who wish to follow up the text. Copies may be obtained from the Secretary 
of the Association. 
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stand this to mean that the value and importance of the general 
principle of the separation of powers as expressed in the Thirtieth 
Article of the Bill of Rights should be ignored, or that the expres- 
sion of that principle should be omitted from the Massachusetts 
Bill of Rights. As I see it, the principle is broader than that 
**involved in all specialization,” as suggested by the quotation from 
Bluntschli, for the division of powers of government into three 
departments corresponds to the division of functions performed by 
the mind of a normal individual. Every well-developed intellect 
must be conscious, upon analysis, of operations which correspond 
to the legislative, executive, and judicial functions, and we are all 
of us very well aware of the different capacities of different indi- 
viduals for the performance of these varying functions. The three 
powers overlap and for some purposes and some times coincide, 
for individual character is a unit in the same sense that ‘‘ sov- 
ereignty is a unit,” and the division of powers already referred to 
are three general types of manifestation of the central sovereignty 
of that individual. Accordingly, while fine analytical lines can- 
not be drawn, yet so long as human nature lacks the unity of 
divine consciousness the general outlines of the division of fune- 
tions will exist — they will underlie and accompany all further 
specialization in individuals. And in the structure of the state 
this separation of functions must exist in fact, and therefore it 
is of fundamental importance in order to avoid confusion of ideas 
and to keep the essential structure of government before the 
minds of men that this separation of powers should be expressed in 
the written constitution as an underlying principle — a principle to 
be treated as such by the courts and not as a piece of legislation to 
be applied indiscriminately to details of administrative machinery. 

There is another very practical aspect of the separation of 
powers provided for in the Thirtieth Article of the Bill of Rights, 
and that is the reasonable protection which it gives the bench 
against having its important judicial work interfered with and 
delayed by legislative attempts to make the judges perform 
administrative duties which properly belonged to other branches 
of the government. Without intending to suggest any disrespect 
for the legislature, it has been frequently pointed out that it is 
more or less habitual with legislatures to shift the responsibility of 
deciding constitutional questions for themselves by passing 4 
statute with the expectation that it will later come before the 
Court, and will be held unconstitutional. This is to be expected 
to some extent, of course, for the human tendency (in current 
slang) to ‘‘let George do it” is always with us. But this 
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tendency is not the only practical one which sometimes leads the 
legislature to turn to the courts. We have elsewhere quoted 
the sentence of James Otis that — 


‘*The necessity of a common, indifferent, and impartial 
judge makes all men seek one.” 





This sentence is particularly true as applied to the people of 
Massachusetts to-day-as well as in the past, in spite of all the 
varieties of ridicule and abuse which are heaped upon the judges 
from time to time for political purposes, as convenience happens 
to suggest. Accordingly, when a particularly difficult and 
unpleasant piece of administrative work requiring judgment has 
to be done by some one the legislature is very apt to turn to a judge 
as the person to do it. Sometimes the attempt succeeds and 
sometimes it does not. In 1873, for the purpose of guarding 
against fraud at polls, the legislature provided that five legal 
voters might petition a justice of the Supreme Court to appoint 
supervisors of election in their ward. Such a petition was 
presented, and in an opinion by Chief Justice Gray (114 Mass. 
247), the Court declined to act on the ground that such duties 
were in no way incidental to or connected with the administration 
of justice, saying : 













‘*We are unanimously of opinion that the power of 
appointing such officers cannot be conferred upon the justices 
of this court without violating the constitution of the com- 
monwealth. We cannot exercise this power as judges, 
because it is not a judicial function; nor as commissioners, 
because the constitution does not allow us to hold any such, 
office.” 





Another illustration of the legislative tendency may be found 
in Dinan v. Swig, 223 Mass. 516, in which the provision of the 
so-called *‘ corrupt practice act,” making three judges of the 
Superior Court the tribunal to hear charges against a successful 
candidate for the legislature for violating that Act was held uncon- 
stitutional because it was an attempt to impose upon the Court 
functions which belong to the legislature under the provision of 
the constitution that — 














‘** The House of Representatives shall be the judge of the 
returns, elections, and qualifications of its own members.” 
(See also Boston v. Chelsea, 212 Mass. 127.) 
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A still further illustration appeared in the political excitement 
which lasted several months during the winter of 1916 over the 
creation of a censorship board for theatrical performances in 
Boston which resulted in the creation of a board of three, consist- 
ing of the Mayor, the Police Commissioner, and the Chief Justice 
of the Municipal Court of the City of Boston (see Chapter 348, 
Special Acts of 1915). The duties and responsibilities imposed 
upon the censorship board by that Act are not judicial. They are 
of an executive character in spite of the fact that they require 
judgment, and the Chief Justice of a modern municipal court has 
enough to do without making bim a preliminary arbiter of histri- 
onic morals. 

All these cases are very complimentary to the bench and 
testify in a very real sense to the underlying respect which the 
people of Massachusetts have for their judges as a whole, a fact 
which the legislature justly recognizes when it resorts to this 
method of settling a difficult problem. Yet, with the constant 
accumulation of such problems, the courts would probably be 
swamped sooner or later with all kinds of difficult administrative 
duties entirely unconnected with their proper function, if there 
were not a more or less distinct line, such as is provided in our 
Thirtieth Article of the Bill of Rights. It is not merely a theoreti- 
cal line, it is in many ways a practical one, and in the progress of 
democracy, however loose the structure of government may be 
from time to time, it is a line which must be observed if the 
community is to have justice properly administered. 

In all discussions of constitutional principles the masterly 
opinion of a strong Court speaking through Mr. Justice Matthews 
in Hurtado v. California, 110 U.S. 516, at pp. 530-532, should 
be borne in mind. While the Thirtieth Article in the Massachusetts 
Bill of Rights appears in absolute form, yet in its practical appli- 
cation as a principle, the situation seems accurately summed up 
by Madison in the forty-seventh number of the ‘ Federalist” in 
defending the Federal constitution against attack on the ground 
that it did not sufficiently separate the departments. He said: 


‘¢ Tf we look into the constitutions of the several states, 
we shall find, notwithstanding the emphatical, and in some 
instances, the unqualified terms in which this axiom has been 
laid down, that there is not a single instance in which the 
several departments of power have been kept absolutely 
separate and distinct. New-Hampshire, whose constitution 
was the last formed, seems to have been fully aware of the 
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impossibility and inexpediency of avoiding any mixture what- 
ever of these departments; and has qualified the doctrine by 
declaring, ‘that the legislative, executive, and judiciary 
powers, ought to be -kept as separate from, and independent 
of each other, as the nature of a free government will admit ; 
or as is consistent with that chain of connexion, that binds the 
whole fabric of the constitution in one indissoluble bond of 
unity and amity.’” 


It is interesting to notice that the original draft of the thirtieth 
article in Massachusetts, as drafted by John Adams and reported 
by the committee, number XXXI. of the draft, read as follows: 


‘* The judicial department of the state ought to be separate 
from, and independent of, the legislative and executive 
powers.” (See Journal of the Convention, p. 197.) 


As already indicated, however, the practical interpretation by 
our Court of the thirtieth article has been in line with the princi- 
ple as above explained, and accordingly there appears to be no 
occasion for altering the form of this constitutional monument. 
The history of the duty of the courts in relation to unconsti- 
tutional legislation, which is discussed in another chapter, should 
also be carefully considered in connection with this article. 

It is not too much to say that the Massachusetts Bill of Rights, 
and particularly the twenty-ninth and thirtieth articles, although 
they have no binding force outside of Massachusetts, neverthe- 
less have held and still hold a position in America comparable to 
the position of Magna Charta, the English Bill of Rights of 1689, 
and the Act of Settlement of 1700, which provided 


“That . . . judges commissions be made quamdiu se 
bene gesserint, and their salaries ascertained and established ; 
but upon the address of both Houses of Parliament, it may be 
lawful to remove them.” 


In periods like the present in Massachusetts, with a large and 
growing community of a very varied character, when the minds of 
men are so occupied with the details of life — when many of them 
are so poorly informed as to the nature and history of civil liberty 
under law — when their imaginations need assistance — it is 
apparent how far seeing was the judgment of Theophilus Parsons 
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when he insisted in 1778 in the second paragraph of the ‘ Essex 
Result,” 


‘¢ That a bill of rights, clearly ascertaining and defining 
the rights of conscience, and that security of person and 
property, which every member in the State hath a right to 
expect from the supreme power thereof, ought to be settled 
and ‘established, previous to the ratification of any constitu- 
tion for the State ;” and further when in the thirteenth para- 
graph, he objected to the draft constitution of 1778 ‘* Because 
a due independence is not kept up between the supreme, 
legislative, judicial and executive powers, nor between any 
two of them.” 


The Federal constitution, adopted in 1788, contained no general 
Bill of Rights, except so far as the earlier amendments which were 
adopted mainly through the suggestion of Massachusetts, fulfilled 
this function. But from the historical point of view of the influ- 
ence upon the minds of men throughout the country, not only 
during the Revolutionary period, but during the succeeding genera- 
tions, the Massachusetts Bill of Rights has held, and will hold for 
future generations of Americans, a unique position. Perhaps 
some improvement in detail may be suggested here and there, but 
the substantial provisions and the old-fashioned, but thoughtful 
and pertinent, recitals like the opening sentence of the eighteenth 
article already quoted, should not be lightly tampered with. 
Those recitals in that ‘scrap of paper” have more vital meaning, 
and more permanent practical value from generation to generation 
than many people suppose. 

In this connection it is important to remember the thoughtful 
and pertinent words of Chief Justice Mason at the beginning of 
his article on the provincial history of the court. He said: 


‘** The judicial history of Massachusetts is a record of the 
evolution of the judicial as a distinct governmental function 
and of the practical measures devised for its wise and efficient 
exercise as such. 

‘* We term the process by which the several functions of 
government are differentiated and perfected evolution, because 
we are accustomed to the thought that man, individually and 
collectively, is created with all his possible powers and attain- 
ments inherent, to be evolved or brought out by culture and 
training. Perhaps a more accurate conception of the fact is 
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the thought of man as perpetually receiving life from an 
infinite source, in the measure of his capacity and his willing- 
ness to receive it, which capacity and willingness grow by 
means of the faithful use of the feeble powers first given, and 
thus that progress is by involution rather than by evolution.” 
(See ‘* Mass. Law Quart.,” November, 1916, p. 83.) 


This conception of the process as ‘‘ involution ” rather than evo- 
lution is important because it describes the way in which the 
noblest and most delicate qualities of character gradually develop 
in individual man. In Plato’s ‘* Republic,” Socrates begins with 
the study of ‘‘ a just man” as the best approach to the study of a 
just state. And while it is true, as Madison said, that ‘‘ a nation of 
philosophers is as little to be expected as the philosophical race of 
kings wished for by Plato,”* yet ever since the time of Plato the 
most profound students of government have been obliged by the 
force of intellectual honesty to consider the analogy between 
the development of the character of a state and the development of 
the character of an individual. The reason for this is, as has 
been pointed out somewhere, that the ‘* State,” although personi- 
fied as a separate abstract being by many persons in many ways for 
different purposes of discussion, is really nothing but * all of us.” 

If we stop and think about it, we do not need either Socrates or 
Chief Justice Mason to tell us that the noblest individual charac- 
ters who have stood out as benefactors of mankind have developed 
as the result of the balance within them of conflicting emotions, 
aspirations, and ideas, and that this balance in character involves 
necessarily a power of resistance, whether it be in the form of 
temperate habits of conduct or in the form of fair habits of 
thought. It is for this reason that characters like Washington 
and Lincoln stand out in the history of the nation above all the 
factional controversies in which they figured. They had within 
them a balance of character developed to such a degree that they 
represented, and justly represented, to the people of the country 
that balance of character of ‘‘ all of us” which was intended to be 
reflected in the institutions of government that they helped to 
frame and to preserve. 

The reason for this form of introduction to the constitutional 
history of the oldest court in America is that the court exists and 
has survived the storm and stress of political strife for one hun- 
dred and thirty-seven years, solely because of the best instincts of 
self-restraint in the people of Massachusetts. Much of the writ- 


* “ Federalist,” No. XLVIII. 
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ing and talking about history to-day is of a purely external charac- 
ter. During a greater part of the nineteenth century many men 
talked and wrote about the history of our institutions often in a too 
complacent and adulatory manner, not merely as to the general 
framework, but as to many of the details, as if the summit of 
human wisdom had been reached. 

The reason for this is easy to understand. Most of the early 
history of the country was written from a Federalist point of 
view. In the first place, the Federalists furnished most of the 
constructiye men who did the work in building the state and 
nation. It was natural that they and their descendants and sym- 
pathizers should like their work and praise it; and it deserved 
praise. As Mr. Morison has said in his ‘‘ Life of Harrison Gray 
Otis”: ‘* Massachusetts has little reason to complain of her long 
experience of Federalist rule ; while other states, in which Democ- 
racy early came to its own, were swimming in political corruption 
and extravagance, the Federalist administrations in Massachusetts 
set a standard in honesty, efficiency, and wise advance, that no 
government of and by the people has surpassed.” * In the second 
place, the dangers of the Civil War and the tremendous sacrifice 
made to preserve the Union and the substance of the free institutions 
which had been established developed appreciation and rather blind 
belief in those institutions rather than criticism. 

Perhaps further light may be thrown from a different angle on 
public sentiment in the early and middie part of the nineteenth 
century by the following extract from a note on ‘* Eloquence at 
the Bar and Elsewhere,” which appeared in ‘the ‘‘ American Law 
Review ” for February, 1882 (Vol. XVI., 190) : 


‘* When New England shall have recovered from its sur- 
prise at its recently acquired philosophical and scientific 
knowledge, and its collegians shall be less afraid of being 
contradicted by a foreign author if they talk to their neigh- 
bors, it is our hope that it will again be the home of great 
orators, whose eloquence need not be more powerful than 
those of sacred memory, but may be richer in knowledge 
and purer in style. The future Websters and Choates will 
use fewer words, and they will say more. If those wonder- 
ful men were of our present time, they would still persuade 
us and overcome us, but it would be with less of a flourish. 

The truth is, that the men who are much over fifty have or 
admire a style of oratory which the men who are still under 





* Samuel E. Morison’s “ Life of Harrison Gray Otis,” Vol. II., p. 309. 
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forty do not quite relish, and the younger men have a range 
of knowledge and a kind of training which the oldest genera- 
tion now at work has lived in ignorance of. In the days 
when the chief reading was English literature, the Latin and 
Greek classics, the Bible, the Constitution, and pamphlets on 
political parties of the United States, it was not only com- 
paratively easy for an orator to know what his audience 
would respond to, but it was sure that if they listened at all 
they would at least admire a familiarity with those few fields 
of learning which were not only admitted, but claimed on all 
sides to be the Elysium fields of a happy intellectual life. 
Such reading, also, was directly stimulating to the ready and 
graceful utterance of a few ideas in the midst of abounding 
sentiment.” 


To-day the use of extravagant superlatives has not ceased, but 
the manner of much of the writing and talking about history has 
changed from that of complacent adulation without criticism to 
that of incessant and indiscriminate criticism. The external facts 
of human suffering, human iniquity, greed, ambition for money 
and power are all pointed to with infinite illustration as terrible 
examples of somebody’s fault for which the State, that is ‘‘ all of 
us,” is responsible, and we are therefore urged to remove all our 
constitutional restraints and *‘do something.” Now the sins of 
Massachusetts, under the searchlight of modern ‘‘ sociology,” may 
be many, but the great individual characters of history, the sinners 
who have become saints through force of character, when they 
have reached the point of convicting themselves of sin and of 
appreciating that humility is a fundamental Christian virtue, 
have not made themselves over by throwing away all the restraints 
of their characters. They have realized the indispensable impor- 
tance of some of those restraints in the development of their 
“feeble powers” and they have grown, as Chief Justice Mason 
says, by a process of *‘ involution ” rather than ‘‘ evolution.” The 
same is true of a state and particularly true in regard to the 
administration of justice. 





CHAPTER II. 


THE PLACE OF JOHN ADAMS IN THE HISTORY OF THE 
COURT AND THE BACKGROUND OF HIS MIND. 


Coming now to the beginning of the constitutional history of 
the court, this cannot be clearly understood — it cannot be seen 
as a picture — without a brief study of the mind of John Adams, 
a study of his mind (freed from his vanity and his peculiar 
faculty of making enemies) not when he was President, not when 
he was in the midst of the political controversies attending the 
beginning of the Federal Government, but of his mind before 
1780, when he was the great constructive leader in thought and 
action of the period just before and during the Revolution. It is 
no disparagement to others to speak of him in this way. Other 
men did their parts which were essential in securing the results, 
But in the constructive thinking at that time in Massachusetts and 
in the nation, John Adams was the acknowledged leader. In the 
group consisting of Otis, Samuel Adams, Joseph Hawley, and 
others, he succeeded to the intellectual leadership after Otis’ mind 
began to fail. He was not an extremist in any direction. It 
was because of this fact that men turned to him as the original 
draftsman of the Bill of Rights and the frame of government.* 

A sketch of the fundamental ideas of John Adams is of 
especial importance to-day because every part of the structure 
which he planned is necessarily before us for reconsideration in 
the coming Constitutional Convention. Historical tradition, habit- 
ual reverence for old institutions, however valuable they may be, 
are not, and should not alone be, enough to maintain any system 
indefinitely. People are looking for sound reasons to-day as 
much as they were looking for them in 1780. The test to be 





* “ John Adams represented men holding an intermediate position. And here commences 
the trace of the three forms which opinion usually takes in republican governments, visible 
more or less through all the subsequent history of the United States. Intimately associated 
with the popular side in all the preliminary measures for the overthrow of the royal authority, 
John Adams was not quite prepared to keep up with them in all their notions of reconstruc- 
tion. His education, his professional studies, and his habits of generalization led him to 
favor the main features of the British form of government, provided they were modified to 
suit the wants of a community happily disencumbered of the burden of feudal and ecclesi- 
astical distinctions. Nor yet could he briug himself to accord with the views of the oppo- 
site class, who claimed in their publication (the ‘‘ Essex Result”) a preponderating influence 
for property. The true aim of government, in his idea, was to establish, upon the firmest 
footing, the rights of a1] who live under it, giving to no one interest power enough to become 
aggressive upon the rest, and yet not denying to each a share sufficient for its own protec- 
tion.” (Works, 1, 287.) 
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applied to the work of Adams is this: Are not his plans and his 
reasons as sound to-day as they were between 1770 and 1780 
when they were adopted? If not, why not, and in what particu- 
lars? The fact that his ideas have stood the test of 137 years 
entitles them to the consideration of detailed analysis by thought- 


ful men in any genuine democracy and raises a presumption in 
their favor. 

It is not difficult to reproduce the real background in Adams’ 
wind, particularly upon the subject of the judiciary. If men 
will turn to the general index at the back of the tenth volume of 
Adams’ works under the heading ‘‘ Judges,” they will find the 
references on this subject scattered through the various volumes 
and covering very few pages. The few extracts which we shall 
quote will enable us to consider whether they express modern 
ideas in language applicable to practical life to-day or whether 
they express antiquated ideas adapted only to temporary past 
conditions which we need not consider. These passages also 
furnish the real beginning of the constitutional history of the 
court, for while it is doubtless true that economic conditions, with 
a surface of dramatic incidents, are at the basis of history,* yet, 
so far as the history of a state is based upon written documents 
as expressing the best instincts of a great people, the documen- 
tary history begins in the minds of the men who drew the papers.t 


*Cf. W. G. Sumner, ‘* The Challenge of Facts,”’ pp. 289-344. 

+ At the end of an interesting study of the services and relative place of John Adams 
entitled “‘ John Adama, the Statesman of the American Revolution,” delivered before the 
Webster Historical Society in 1884 by the late Mellen Chamberlain, the former Librarian of 
the Boston Public Library, after discussing the causes and development of the Revolution, 
Mr. Chamberlain gives the following estimate of the work of Adame: 

“To the accomplishment of this work of building a nation, no one of all the great men 
with whom he was associated addressed himself with a clearer comprehension of what it 
involved, or more ably or more assiduously devoted himself to it, than John Adams. 

“This was his great work. Before its substantial completion I do not think he could 
have been spared. I see no one who could have filled his place between 1774 and 1777. But 
after that period, the Revolution in successful progress, Independence declared, and the 
work of constitutional reconstruction well advanced, he might have retired to well-merited 
repose. The Congress thought otherwise; and John Adams, who always heeded the call 
of his country, embarked for Europe charged with diplomatic duties. He was well informed 
in matters of public and international law, but was not, I think, specially adapted for a 
diplomatic career. He rendered some excellent service, but none which might not have been 
as well performed by his able associates, unless we may still question whether their zeal for 
the preservation of-the old colonial rights to the fisheries and for extending the boundaries 
of the country to their farthest limits was equal to hisown. He certainly had always before 
his eyes the vision of his youth — the Empire of America. Not even in a later day was 
Webster’s view wider, more national, or more patriotic; nor in the largeness and liberality 
of his commercial policy has he ever been surpassed by any of our public men. 

“Doubtless there is a tendency to over-estimation when our eyes are fixed somewhat 
exclusively upon a single actor in a cause which enlists the abilities of other eminent men. 
But I think we may safely add our own to the according voices of those patriots who were 
Personally cognizant of the services of John Adams, in assigning to him the preéminent 
place among the statesmen of the Revolution. He did not bring to the Revolution so large 
aD understanding as Franklin. But Franklin lacked some things essential to the cause 
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‘** All Nature’s difference keeps all Nature’s peace.” 
— Pope. 


This quotation from the Fourth Epistle of Pope’s ‘‘ Essay on 
Man” appears on the title-page of Adams’ ‘* Defense of the Con- 
stitutions of Government of the United States of America, against 
the Attack of M. Turgot in his Letter to Dr. Price, dated the 
Twenty-second Day of March, 1778.” Although this defense was 
written in London in 1787 just before the Federal Constitutional 
Convention met, when the letter of M. Turgot was first published, 
the line quoted from Pope is worth bearing in mind in studying 
Adams’ work up to 1780, for he had read Pope before then and 
his idea of governmental institutions was based on a profound 
recognition of the conflicting differences in human nature. We 
have the same problem to consider to-day. 

What had John Adams done before 1780 which further illumi- 
nates the background of his mind? 


which John Adams possessed. He lacked youth. At the critical period which was form. 
ing an epoch in history, he was an old man, with great interests depending on the existing 
order of things, averse to extreme measures, especially war, and without special training 
for constitutional questions. Jay, Jefferson, Wythe, Henry Lee, Gadsden — not to men. 
tion others — were able men, and rendered great services. But, save Franklin, no man in 
the colonies was so largely endowed as John Adams, His understanding was extraordi- 
nary. He planned well, and he executed his plans. There was no other man of so much 
weight in action as he. There were wise men —some, estimated by conventional stand. 
ards, much wiser than John Adams; but none whose judgments on Revolutionary affairs 
have proved more solid and enduring. There were younger men of genius and older men 
of great experience in affairs; but John Adams was just at that period of life when genius 
becomes chastened by experience without being overpowered by adversity. 

** But whatever may have been the value of his services when compared with those of his 
great compatriots, it is sufficient title to lasting honor and the unceasing benedictions of his 
countrymen that John Adams had a conspicuous place among those who builded a great 
nation, made it free, and formed governments for it which seem destined to endure for ages 
and affect the political condition of no inconsiderable part of the human race. 

** While living John Adams had no strong hold on the people, and at one time, as he said, 
an immense unpopularity, like the tower of Siloam, fell upon him; and now that he is dead, 
even the remembrance of his great services seems to be growing indistinct. He probably 
lacked many of those qualities which attract popular favor, and those which he possessed, 
such as courage and steadfastness, were exhibited on no theatre of public action, but in the 
secret sessions of the Continental Congress. Passionate eloquence on great themes touches 
the heart to finer issues; but no syllable of those powerful utterances which as Jefferson tells 
us, took men off their feet, was heard beyond the walls of Independence Hall; and even the 
glory of the transaction which made the old hall immortal rests upon the hand which wrote, 
not upon that which achieved, the Great Declaration. This ought not to be altogether so. 
It matters little to the stout old patriot with what measure of fame he descends to remote 
age, for he will never wholly die; but to us and to those who come after us it is of more 
than passing consequence that we and they withhold no tribute of just praise from those 
unpopular men who deserve the respectful remembrance of their countrymen. 

‘**In the public squares of the city have been erected statues of those great men, save John 
Adams, whose services were indispensable to the initiation and successful issue of the Revo- 
lution — Samuel Adams, Benjamin Franklin, and George Washington; but our eyes seek 
in vain for any adequate memorial of him whose life, public and private, was without blem- 
ish, whose essential character is worthy of all admiration, and whose services ought never 
to be forgotten as long as free, united, constitutional government holds its just place in the 
estimation of the people.” (See ‘‘ John Adams and other Essays’ by Mellen Chamberlain, 
pp. 93-96.) 
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He was a thorough student of the history of governments. 
Those who are interested in the contents of his library may get a 
copy of the recently-completed catalogue of his books issued by 
the Boston Public Library, where those books are kept. As a 
young man he was in the court-room and heard James Otis argue 
the writs of assistance in 1761. 

After the Boston Massacre, when the British soldiers who fired 
upon the crowd were charged with murder and there was great 
popular excitement and prejudice against the soldiers, so that it 
was a dangerous thing for any man, lawyer or not, to come to 
their defense, it was John Adams who, with Josiah Quincy, had the 
courage to face the excited popular prejudice and social pressure 
and to undertake, regardless of consequences, the defense of these 
men before a jury in order that the principle of justice might be 
upheld in Massachusetts. 

In 1772 the fact that King George III. undertook to pay the 
salaries of the Massachusetts judges threatened to put the adminis- 
tration of the law completely under royal control. The people of 
Massachusetts, greatly alarmed at this state of things, which was 
not relieved by the signs of temporizing visible in some leading 
quarters, first resorted at this moment to the expedient which after- 
wards proved so effective of a regular organization of committees 

of correspondence in the towns. Among those who had given 
' signs of a disposition to change his course was General William 
Brattle of Cambridge, senior member of the Council. He seized 
the opportunity of a town meeting called to remonstrate against 
the measure (of payment of the judges by the crown) to make a 
speech designed to reconcile the popular sentiment to it. Relying 
upon the silence of the bar, he ventured to challenge the patriotic 
party, and even John Adams by name as the most prominent law- 
yer attached to it, to dispute his position. Adams rose to the 
occasion and in aseries of seven open letters published in the ‘* Bos- 
ton Gazette” in January and February, 1773, he answered General 
Brattle and demonstrated by a clear statement of the legal history 
both in England and under the Province Charter that there was 
nothing to restrain the king from interfering with the independence 
of the judges. He effectually silenced General Brattle, and this 
public controversy was important in making clear to the citizens 
of Massachusetts the importance of an independent bench. 

In one of these letters of February 15, 1773, he said: 


‘“‘'We are now upon the commissions of our own judges ; 


and we ought to examine well the tenure by which they are 
holden. 
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‘¢ Tt may be depended on, that all the commissions of judges 
throughout America are without the words quamdiu se bene 
gesserint in them; and, consequently, that this horrid frag- 
ment of the feudal despotism hangs over the heads of the 
best of them to this hour. If this is the case, it is a common 
and a serious concern to the whole continent, and the several 
provinces will take such measures as they shall think fit to 
obtain a better security of their lives, liberties, and properties. 
One would think there never could happen a more favorable 
opportunity to procure a stable tenure of the judges’ offices 
than the present reign, which was begun with his majesty’s 
most gracious declaration from the throne, ‘ that the inde- 
pendency and uprightness of the judges were essential to the 
impartial administration of justice.’ However, let us return 
and confine ourselves to this province. Our judges’ commis- 
sions have neither the clause guamdiu se bene gesserint, nor the 
clause durante beneplacito in them. By what authority, and 
for what reasons, both these clauses were omitted, when 
the commission was first formed and digested, I know not ; but 
the fact is certain, that they are not in it. But will it follow 
that, because both clauses are omitted, therefore the judges 
are in for life? Why should it not as well follow that they 
are in only at pleasure? Will it be said that the liberty of 
the subject and the independency of the judges are to be 
favored, and therefore, as there is no express clause to deter- 
mine it otherwise, it must be presumed to be intended for life? 
If this is said, I answer that, by all rules, common law is to 
be favored; and, therefore, whatever was the rule at common 
law must be favored in this case; and if the judges at com- 
mon law were in only at pleasure, it will follow that ours are 
so too, without express words; for there is no rule more 
established than this, that the prerogative is not to be taken 
away without express words, and that the king’s grant is to 
be construed most favorably for the king, when it has not the 
clause ex mero motu, speciali gratia, et certa scientia, in it, as 
these commissions have not.” (See Adams’ Works, Vol. 3, 
pp. 558, 559.) 

In the winter of 1776 there was much discussion in Congress 
concerning the necessity of independence and advising the several 
states to institute governments for themselves under the immediate 
authority and power of the people. Great difficulties arose in 
the minds of many men as to the method of transition from the 
royal to the republican form of governments. 
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In January, 1776, George Wythe, one of the leaders of the 
patriot party in Virginia, asked Adams for advice as to the method 
of accomplishing this transition, and a paper entitled ‘* Thoughts 
on Government” was then written and sent to Wythe, Patrick 
Henry, Richard Henry Lee, and others, both in Virginia and else- 
where. In this paper appear the following passages (see 
Adams’ Works, Vol. 4, pp. 188-209) : 


‘* Pope flattered tyrants too much when he said: 


‘For forms of government let fools contest, 
That which is best administered is best.’ 


Nothing can be more fallacious than this. But poets read 
history to collect flowers, not fruits; they attend to fanciful 
images, not the effects of social institutions. Nothing is 
more certain, from the history of nations and nature of man, 
than that some forms of government are better fitted for 
being well administered than others. . . 

‘** Fear is the foundation of most governments ; but it is so 
sordid and brutal a passion, and renders men in whose breasts 
it predominates so stupid and miserable, that Americans will 
not be likely to approve of any political institution which is 
founded on it. 

‘*Honor is truly sacred, but holds a lower rank in the 
scale of moral excellence than virtue. Indeed, the former 
is but a part of the latter, and consequently has not equal 
pretensions to support a frame of government productive of 
human happiness. 

‘*The foundation of every government is some principle or 
passion in the minds of the people. The noblest principles 
and most generous affections in our nature, then, have the 
fairest chance to support the noblest and most generous models 
of government.* 

‘**A man must be indifferent to the sneers of modern 
Englishmen, to mention in their company the names of Sidney, 
Harrington, Locke, Milton, Nedham, Neville, Burnet, and 





* Writing to Dr. Price in April, 1785, he says: 

“When all men of all religions consistent with morals and property, shall enjoy equal 
liberty, property, or rather security of property, and an equal chance for honors and power, 
and when government shall be considered as having in it nothing more mysterious or divine 
than other arts or sciences, we may expect that improvements will be made in the human 
character and the state of society. . . . Notwithstanding all that has been written from 
Sidney and Locke down to Dr. Price and the Abbe de Mably, all Europe still believes 
sovereignty to be a divine right, except a few men of letters. Even in Holland their 


sovereignty, which resides in more than four thousand persons, is all divine.” (Works, 
8, 232.) 
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Hoadly. No small fortitude is necessary to confess that one 
has read them. The wretched condition of this country, 
however, for ten or fifteen years past, has frequently reminded 
me of their principles and reasonings. They will convince 
any candid mind, that there is no good government but what 
is republican. That the only valuable part of the British 
constitution is so; because the very definition of a republic is 
‘an empire of laws, and not of men.’ That, as a republic 
is the best of governments, so that particular arrangement of 
the powers of society, or, in other words, that form of goy- 
ernment which is best contrived to secure an impartial and 
exact execution of the laws, is the best of republics. 

‘*The dignity and stability of government in all its 
branches, the morals of the people, and every blessing of 
society depend so much upon an upright and skilful adminis- 
tration of justice, that the judicial power ought to be distinct 
from both the legislative and executive, and independent upon 
both, that so it may be a check upon both, as both should be 
checks upon that. The judges, therefore, should be always 
men of learning and experience in the laws, of exemplary 
morals, great patience, calmness, coolness, and attention. 
Their minds should not be distracted with jarring interests; 
they should not be dependent upon any man, or body of men. 
To these ends, they should hold estates for life in their offices ; 
or, in other words, their commissions should be during good 
behavior, and their salaries ascertained and established by 
law. For misbehavior, the grand inquest of the colony, the 
house of representatives, should impeach them before the 
governor and council, where they should have time and 
opportunity to make their defense; but, if convicted, should 
be removed from their offices, and subjected to such other 
punishment as shall be thought proper.” 


A similar letter containing substantially the same ideas was 
written by Mr. Adams in January, 1776, to Mr. John Penn of 
North Carolina, in reply to a request of the delegates of North 
Carolina for Mr. Adams’ advice as to the formation of a gov- 
ernment. In this letter the paragraph relating to the judiciary 
contains these additional words : 


‘*¢ They should lean to none, be subservient to none, nor more 
complacent to one than another.” * 





* Bee Adams’ Works, Vol. 4, p. 207. 
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Rurus CuHoate’s Description OF JOHN ApDaAms’ SERVICE FROM 
FEBRUARY TO JULY 4, 1776. 

Probably the most vivid recorded description of the position of 
John Adams in America during the winter and spring of 1776 was 
given by Rufus Choate in 1857, in his address before the Mechanic 
Apprentices Library Association on ‘** The Eloquence of Revolu- 
tionary Periods,” in which he said: 


‘* Men heard that eloquence in 1776, in that manifold and 
mighty appeal by the genius and wisdom of that new America, 
to persuade the people to take on the name of nation, and 
begin its life. By how many pens and tongues that great 
pleading was conducted; through how many months, before 
the date of the actual Declaration, it went on, day after day ; 
in how many forms, before how many assemblies, from the 
village newspaper, the more careful pamphlet, the private 
conversation, the town-meeting, the legislative bodies of 
particular colonies, up to the Hall of the immortal old Con- 
gress, and the master intelligences of lion heart and eagle 
eye, that ennobled it, —all this you know. But the leader in 
that great argument was John Adams, of Massachusetts. He, 
by concession of all men, was the orator of that revolution, — 
the revolution in which a nation was born. Other and 
renowned names, by written or spoken eloquence, codperated 
effectively, splendidly, to the grand result, — Samuel Adams, 
Samuel Chase, Jefferson, Henry, James Otis in an eariier 
stage. Each of these, and a hundred more, within circles of 
influence wider or narrower, sent forth, scattering broadcast, 
the seed of life in the ready, virgin soil. Each brought some 
specialty of gift to the work: Jefferson, the magic of style, 
and the habit and the power of delicious dalliance with those 
large, fair ideas of freedom and equality, so dear to man, so 
irresistible in that day; Henry, the indescribable and lost 
spell of the speech of the emotions, which fills the eye, chills 
the blood, turns the cheek pale, — the lyric phase of eloquence, 
the ‘ fire-water,’ as Lamartine has said, of the revolution, 
instilling into the sense and the soul the sweet madness of 
battle ; Samuel Chase, the tones of anger, confidence, and pride, 
and the art to inspire them. John Adams’ eloquence alone 
seemed to have met every demand of the time; as a question 
of right, as a question of prudence, as a question of imme- 
diate opportunity, as a question of feeling, as a question of 
conscience, as a question of historical and durable and innocent 
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glory, he knew it all, through and through ; and in the mighty 
debate, which, beginning in Congress as far back as March or 
February, 1776, had its close on the second and on the fourth of 
July, he presented it in all its aspects, to every passion and 
affection,— . . . he presented the appeal for months, 
day after day, until, on the third of July, 1776, he could 
record the result, writing thus to his wife: ‘ Yesterday the 
greatest question was decided which ever was debated in 
America; and a greater, perhaps, never was, nor will be, 
among men.’ 

‘‘Of that series of spoken eloquence all is perished; not 
one reported sentence has come down to us. The voice 
through which the rising spirit of a young nation sounded out 
its dream of life is hushed. The great spokesman, of an 
age unto an age, is dead. 

** And yet, of those lost words, is not our whole America 
one immortal record and reporter? Do ye not read them, 
deep cut, defying the tooth of time, on all the marble of our 
greatness? How they blaze on the pillars of our Union! 
How is their deep sense unfolded and interpreted by every 
passing hour! How do they come to life, and grow audible, 
as it were, in the brightening rays of the light he foresaw, as 
the fabled invisible harp gave out its music to the morning!” 


His grandson, Charles Francis Adams, the American ambas- 
sador to Great Britain during our Civil War, summed up his 
grandfather as follows: 


** Not at all suited to be a chief, when much depends upon 
a spirit of accommodation to the whims or the longings of 
individuals held together by fleeting considerations of personal 
or public interest, he was yet eminently qualified to stand 
forth the exponent of a clear, strong, and noble plan of 
action in a time of danger.” (Works, Vol. 1, 212.) 


In order to sift out the best expressions of the best ideas both 
of theory and practice, not merely from a historical point of view, 
but for the purpose of current and constant future study and 
appreciation, it is particularly important to eliminate from one’s 
mind all prejudices of a political, social, or other character which 
may arise in regard to either John Adams or any other leaders of 
the time from statements which may be found here and there in 
their published writings. This is particularly necessary in regard 
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to John Adams whose peculiarities led him to say or write in 
letters, speeches, or diaries many things of a very varied charac- 
ter under the influence of varying moods. He was, and still is, 
charged at times with being an arch aristocrat, a disciple of 
monarchy, and what not. He, like most of the other constructive 
leaders of the Revolutionary period, had not only their moments, 
but their years of despair and discouragement as to the prospects 
and practical possibilities of the American experiment of govern- 
ment which they had launched. These varying moods extended 
in different ways and different degrees to many thoughtful people 
in the country. It was natural that this should be so, for it is 
the ordinary human experience of an individual to pass through 
discouraging moods when he undertakes some new experiment in 
his life, and unless he is a man of unusual reserve he is apt to 
express these varying moods in some way or another. This com- 
parison should be remembered in reading the variable statements 
of the Revolutionary leaders from time to time during their careers. 
Fisher Ames, one of the great orators in American history, who 
began his public career by ridiculing some of the men who were 
panic-stricken by Shays’ Rebellion, died in 1808 obsessed with fears 
that the excesses of the French Revolution would appear on this 
side of the Atlantic, and that his children must look forward to 
‘‘their future servitude to the French.” (See Henry Adams’ 
History of the U.S., I., 83.) 

Even Washington had and expressed his doubts with the rest of 
them and yet just as an individual succeeds by keeping his nerve 
in the face of doubts and pessimism, not only of others but of 
himself, so in the same way the American experiment in govern- 
ment has succeeded thus far because Washington and other lead- 
ers of the time kept their nerve, whether at Valley Forge or else- 
where. So what we must look for in the welter of men’s motives 
and prejudices are the best ideas, for aside from a purely political 
sense the only things which are ‘‘ representative ” of the American 
spirit as typified in history are the best outlines of government 
which appeared in the visions of the freest and most balanced men 
under the fierce necessities for intensive thinking which the politi- 
cal conditions of that time produced. 

It is for this reason that peculiar emphasis is laid upon the vi- 
sion of John Adams between 1775 and 1780 when he was in his 
early forties, full of the fresh enthusiasm of his intellectual respon- 
sibilities as a growing leader, and before his vision had been dark- 
ened by the excesses of the French Revolution, and by the threat- 
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ened anarchy in Massachusetts and elsewhere which accompanied 
the period of readjustment after the war.* 

A good many of the personal remarks to be found in the writ- 
ings of John Adams are probably to some extent explained by the 
following passage from a private letter to Samuel Chase, written 
on June 14, 1776, in the midst of the final struggle in the Conti- 
nental Congress for the Declaration of Independence : 


‘*]T have no objection to writing you facts, but I would not 
meddle with characters for the world. A burnt child dreads 
the fire. I have smarted too severely for a few crude expres- 
sions written in a pet to a bosom friend, to venture on such 
boldnesses again. Besides, if 1 were to tell you all that I 
think of all characters, I should appear so ill natured and cen- 
sorious that I should detest myself. By my soul, I think very 
heinously, I cannot think of a better word, of some people. 
They think as badly of me, I suppose; and neither of us care 
a farthing for that. So the account is balanced, and perhaps, 
after all, both sides may be deceived, both may be very honest 
men.” (Works, IX., 396.) 


It is one of the pleasant things in history to find Adams and 
Jefferson, who were working side by side in 1776 and who were 
subsequently estranged from each other as a result of differences 
of opinion and the suspicions and rancor of one of the most bitter 
political fights in American history, renew their friendship again 
about 1812, not in person (for they never appear to have met 
again) but in the intimacy of a long and free correspondence 
about life and history which lasted for years. 


* And it should always be remembered to his credit that even during the last weeks of his 
administration as President, when in the midst of his conflicts with Jefferson and in bis feud 
with Hamilton, which split the Federalist party, when as a result of his peculiarities some 
men, even of his own party, thought him almost crazy, he performed one of the greatest 
single acts of civil service in American history by the appointment of John Marshall as 
Chief Justice of the Supreme Court of the United States. That act alone in ite ultimate 
results insured the future of the Republic as a government of laws while the conditions in 
France at the same time that Marshal! began his work as a judge were producing Napoleon. 

t An account of the reconciliation is to be found in “ Works of Jefferson,” 1861, Ed. V., 
658-563; VI., 30-36, and in Ford’s edition of the ‘‘ Writings of Jefferson,” IX., 294-299, 
and Note, 332-334. Ina letter to Dr. Rush about this time Jefferson expresses his friendship 
for Adams and speaks of bim as “ always an honest man, often a great one, but some times 
incorrect and precipitate in his judgment.” The reconciliation took place after they had 
both retired from politics and when, as Jefferson said, in the first of his letters, ‘1 have 
given up newspapers in exchange for Tacitus and Thucydides, for Newton and Euclid, and 
I find myself much the happier.” In a later letter in 1813 from Adams to Jefferson he 
amuses himself by comparing their probable fate in history as follows: ‘‘ Your character 
in history may easily be foreseen. Your administration will be quoted by philosophers as 4 
model of profound wisdom; by politicians as weak, superficial, and short sighted. Mive, 
like Pope’s woman, will have no character at all.”” (Jefferson’s Works, 1861, Ed. VI., 158.) 
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Like the intimate and witty friendship of Lord Lyndhurst and 
Lord Brougham during their later years* this reconciliation adds a 
human touch which softens the harshness of historical contro- 
yersies and helps us all to study, more sympathetically and with 
more reasonable minds, both the facts and the principles of that 
time and of our own time. 

In one of these later letters to Jefferson, written in November, 
1815, Adams states the basis of his views as follows: 


‘‘The fundamental article of my political creed is, that 
despotism or unlimited sovereignty, or absolute power, 
is the same in a majority of a popular assembly, an aristo- 
cratical council, an oligarchical junto, and a single emperor 
—equally arbitrary, cruel, bloody, and in every respect 
diabolical. Accordingly, arbitrary power, wherever it has 
resided, has never failed to destroy all the records, memo- 
rials, and histories of former times, which it did not like,+ and 
to corrupt and interpolate such as it was cunning enough to 
preserve or to tolerate. We cannot therefore say with much 
confidence what knowledge or what virtues may have pre- 
vailed in some former ages in some quarters of the world.” 


And a somewhat similar expression, together with the real 


basis of his doubts and fears (as well as one of his objections to a 
single legislative assembly), is found ina private letter to Dr. 
Price, of April, 1790, as follows: 


‘‘The revolution in France could not . . ._ be indif- 
ferent to me; but I have learned by awful experience to 
rejoice with trembling. I know that encyclopedists and 
economists, Diderot and D’Alembert, Voltaire and Rousseau, 
have contributed to this great event more than Sidney, 
Locke, or Hoadley, perhaps more than the American revolu- 
tion ; and I own to you, I know not what to make of a republic 
of thirty million atheists. The (French) Constitution is but 
an experiment, and must and will be altered. I know it to 
be impossible that France should be long governed by it. If 
the sovereignty is to reside in one assembly, the king, 
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* Atlay, “ Victorian Chancellors, ” Vol. I. 

t We have an interesting illustration of this in the fact that a year or two after Chief 
Justice Oliver had sailed away with Lord Howe, the American patriots felt that “ patri- 
otism ” demanded that they should burn, not only his fine old house on Muttock Hill, over- 
looking the Nemasket River, in Middleborough, but also his large library, which was one of 
the best in the colonies, 
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princes of the blood, and principal quality, will govern it at 
their pleasure as long as they can agree; when they differ 
they will go to war, and act over again all the tragedies of 
Valois, Bourbons, Lorraines, Guises, and Colignis two hun- 
dred years ago. The Greeks sung the praises of Harmodius 
and Aristogiton for restoring equal laws. Too many French- 
men, after the example of too many Americans, pant for 
equality of persons and property. The impracticability of 
this, God Almighty has decreed, and the advocates for lib- 
erty who attempt it, will surely suffer for it. . . . For 
‘eminence’ I care nothing; for though I pretend not to be 
exempt from ambition, or any other human passion, I have 
been convinced from my infancy and have been confirmed 
every year and day of my life, that the mechanic and peas- 
ant are happier than any nobleman, or magistrate, or king, 
and that the higher a man rises, if he has any sense of duty, 
the more anxious he must be. Our new government is an 
attempt to divide a sovereignty; a fresh essay at imperium 
in imperio. . . . The difficulty of bringing millions to 
agree in any measures, to act by any rule, can never be con- 
ceived by him who has not tried it. It is incredible how 
small is the number, in any nation, of those who comprehend 
any system of constitution or administration, and those few 
it is wholly impossible to unite. I am a sincere inquirer after 
truth, but I find very few who discover the same truths. The 
king of Prussia has found one which has also fallen in my 
way. ‘That it is the peculiar quality of the human under- 
standing, that example should correct no man. The bDlun- 
ders of the father are lost to his children, and every genera- 
tion must commit its own.’ I have never sacrificed my 
judgment to kings, ministers, nor people, and I never will.” 
(Works, IX., 563-565.) 


Such was the background of study, reflection, and experience in 
the mind of the man who, because he was the best informed man 
in the country in regard to the history of government, was sent to 
the Constitutional Convention in 1779 by the town of Braintree, 
and was invited by the committee of the convention to draft a 
bill of rights and a frame of government. And as the independ- 
ence of the judiciary was not only one of the objects in the 
minds of the colonists in their revolt against the English crown, 
but was also one of ‘‘ the noblest principles and most generous 
affections in our nature” which as Adams said in the passage 
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already quoted ‘‘ have the fairest chance to support the noblest 
and most generous models of government,” it was natural that he 
should have drawn the Twenty-ninth Article of the Bill of Rights 
as follows: 


‘* XXIX. — It is essential to the preservation of the rights 
of every individual, his life, liberty, property, and character, 
that there be an impartial interpretation of the laws, and 
administration of justice. It is the right of every citizen to 
be tried by judges as free, impartial, and independent as the 
lot of humanity will admit. It is, therefore, not only the 
best policy, but, for the security of the rights of the people, 
and of every citizen, that the judges of the Supreme Judicial 
Court should hold their offices as long as they behave them- 
selves well; and that they should have honorable salaries 
ascertained and established by standing laws.” 


It was natural that the convention and subsequently that the 
people approved this article which still stands in the Bill of 
Rights to-day with the added force of one hundred and thirty-seven 
years of experience behind it in spite of the attacks and criticisms 
which have been made upon it from time to time, and in spite of 
the fact that other states in the country have wandered from the 


principle thus expressed. It was natural, not because the idea 
was original with Adams, but because he had within him, in spite 
of all his faults, that ‘* balance of character” which enabled him 
to reflect in his draftsmanship the best instincts of a great people. 





CHAPTER III. 


REORGANIZATION AND CHANGE OF NAME OF THE COURT, 
1775-1782. 


THe PERSONNEL OF THE COURT FROM THE REVOLUTION TO 1813. 


Before entering on the story of the Court, it may be convenient 
for the reader to have before him the chronological list of the 
judges during the period covered. This list, taken from the 
‘* Manual of the General Court,” is as follows: 


CHIEF JUSTICES. 


APPOINTED. LEFT THE BENCH. 

1775. John Adams 776. Resigned.* 

1777. William Cushing - Resigned.t 

1790. Nathaniel Peaslee Sargent ° 

1791. Francis Dana . Resigned. 
Theophilus Parsons 


JUSTICES. 
William Cushing ‘ (Appointed C.J., 1777.) 
Nathaniel Peaslee Sargent (Appointed C.J., 1790.) 
William Reed ......... + .1776. Superseded. 
Jedediah Foster 
James Sullivan . . 1782. Resigned. 
David Sewall . Resigned.t 
Increase Sumner 797. Elected Governor. 
Francis Dana (Appointed C.J., 1791.) 
Robert Treat Paine . Resigned. 
Nathan Cushing : - Resigned. 
Thomas Dawes - Resigned. 
Theophilus Bradbury . Removed.§ 
Samuel Sewall (Appointed C.J., 1814.) 
Simeon Strong 
George Thatcher . Resigned. 
Theodore Sedgwick 
1806. Isaac Parker . ie (Appointed C.J., 1814.) 





* Mr. Adame never took his seat on the bench. 

t Chief Justice Cushing resigned on being appointed one of the Justices of the Supreme 
Court of the United States. 

t Mr. Justice David Sewall resigned on being appointed Judge of the United States Dis- 
trict Court for the District of Maine. 

§ Mr. Justice Bradbury was removed on account of physical disability. 


Tue INTERVAL WHEN THERE WERE No Courts. 
1775-1776. 


The way in which Chief Justice Oliver and his associates, who 
were appointed by the crown, came to the end of their powers in 
1774, is described in detail by John Adams in an extract from his 
autobiography, Works, Vol. 2, pp. 328-332, and in a letter to Wm. 
Tudor of January 24, 1816, Vol. 10, 236-241. 
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Reference has already been made in the account of John Adams 
to his controversy with General Brattle over the proposal that the 
judges should receive salaries from the king. 

In his letter to Tudor, Adams says: 


‘*You remember the controversy that General Brattle 
excited concerning the tenor of the Judges’ commissions, and 
the universal anxiety that then prevailed on this sub- 
ject. Thedespatches at length arrived, and expectation was 
raised to its highest pitch of exultation and triumph on one 
side, and of grief, terror, degradation, and despondency on 
the other. The Legislature assembled, and the Governor 
communicated to the two houses his Majesty’s commands.” 
(Letter to Wm. Tudor, pp. 236, 237, Vol. 10, Adams’ Works.) 

‘* At this period the universal cry among the friends of 
their country was, ‘ what shall we do to be saved?’ It was 
by all agreed, as the Governor was entirely dependent on the 
Crown, and the Council in danger of becoming so, if the judges 
were made so, too, the liberties of the country would be 
totally lost, and every man at the mercy of a few slaves of 
the Governor; but no man presumed to say what ought to be 
done, or what could be done. Intimations were frequently 
given, that this arrangement should not be submitted to. I 
understood very well what was meant, and I fully expected 
that if no expedient could be suggested, the judges would be 
obliged to go where Secretary Oliver had gone, to Liberty 
Tree, and compelled to take an oath to renounce the royal 
salaries. Some of these judges were men of resolution, and 
the Chief Justice, in particular, piqued himself so much upon 
it and had so often gloried in it that the mob might put on 
him a coat of tar and feathers, if not put him to death. I 
had a real respect for the judges ; three of them, Trowbridge, 
Cushing, and Brown, I could call my friends. Oliver and 
Ropes, abstracted from their politics, were amiable men, and 
all of them were very respectable and virtuous characters. I 
dreaded the effect upon the morals and tempers of the people, 
which must be produced by any violence offered to the per- 
sons of those who wore robes and bore the sacred characters 
of judges; and, moreover, I felt a strong aversion to such 
partial, and irregular recurrences to original power.” (Diary, 
Adams’ Works, Vol. 2, p. 328.) 

‘* It happened that I was invited to dine that day with Sam- 
uel Winthrop, an excellent character, and a predecessor in 
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the respectable office you now hold in the Supreme Court. 
Arrived at his house in New Boston, I found it full of coun- 
sellors and representatives and clergy. Such a group of 
melancholy countenances I had rarely, if ever, seen. No 
conversation, except some insipid observations on the weather 
till the great topic of the day was introduced, and at the same 
time a summons to the feast. All harps upon the willow, we 
sat down to a triste dinner, which all the delicacies before us 
could not enliven. A few glasses of good wine, however, in 
time brought up some spirit, and the conversation assumed a 
little vigor, but it was the energy of grief, complaint, and 
despair. All expressed their detestation and horror of the 
insidious ministerial plot, but all agreed that it was irreme- 
diable. There was no means or mode of opposing or resist- 
ing it. 

‘‘Indignation, and despair, too, boiled in my heart as 
ardently as in any of them, though, as the company were so 
much superior to me in age and station, I had not said any- 
thing ; but Dr. Winthrop, the professor, then of the council, 
observing my silence, and perhaps my countenance, said, 
‘Mr. Adams, what is your opinion? Can you think of any 
way of escaping this snare?’ My answer was ‘ No, Sir: I 
am as much at a loss as any of the company. I agree with 
all the gentlemen, that petitions and remonstrances to the 
king or parliament will be ineffectual. Nothing but force will 
succeed; but I would try one project before I had recourse to 
the last reason and fitness of things.’ The company cried 
out, almost or quite together, ‘ What project is that? What 
would you do?’ A. ‘I would impeach the judges.’ ‘ Impeach 
the judges. How? Where? Whocan impeach them?’ A. 
‘The House of Representatives.” ‘The House of Represen- 
tatives. Before whom? Before the House of Lords in 
England?’ A. ‘No, surely. You might as well impeach 
them before Lord North alone.’ *‘ Where, then?’ A. ‘ Before 
the Governor and Council.’ ‘ Is there any precedent for that?’ 
A. ‘If there is not, it is high time that a precedent should be 
set.’ ‘ The Governor and Council will not receive the impeach- 
ment.’ A. ‘I know that very well, but the record of it will 
stand upon the journals, be published in pamphlets and news- 
papers, and perhaps make the judges repent of their salaries 
and decline them; perhaps make it too troublesome to hold 
them.’ ‘What right have we to impeach anybody?’ A. 
‘Our House of Representatives has the same right to 
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impeach as the House of Commons has in England, and our 
Governor and Council have the same right and duty to receive 
and hear impeachments as the King and House of Lords have 
in Parliament. If the Governor and Council would not do 
their duty, that would not be the fault of the people; their 
representatives ought nevertheless to do theirs.’ Some of the 
company said the idea was so new to them, that they wished 
I would show them some reasons for my opinion that we had 
the right. I repeated to them the clause of the charter, 
which [ relied on, the constant practice in England, and the 
necessity of such a power and practice in every free govern- 
ment. 

‘¢*The company dispersed, and I went home. Dr. Cooper 
and others were excellent hands to spread a rumor, and before 
nine o’clock half the town and most of the members of the 
General Court had in their heads the idea of impeachment. 
The next morning early, Major Hawley, of Northampton, 
came to my house under great concern, and said he heard that 
I had yesterday, in a public company, suggested a thought of 
impeaching the judges; that report had got about and had 
excited some uneasiness, and he desired to know my meaning. 
I invited him into my office, opened the charter, and requested 
him to read the paragraphs that I had marked. I then pro- 
duced to him that volume of Selden’s works which contains 
his treatise on Judicature and Parliament; other authorities 
in law were produced to him, and the State Trials, and a 
profusion of impeachments with which that work abounds. 
Major Hawley, who was one of the best men in the province, 
and one of the ablest lawyers in the legislature, was struck 
with surprise. He said, ‘I know not what to think. This is 
in a manner all new to me. I must think of it.’ You, Mr. 
Tudor, will not wonder at Major Hawley’s embarrassment, if 
you recollect that my copy of Selden’s works, of the State 
Trials and the Statutes at Large, were the only ones in 
Boston at that time. I think, also, Mr. Tudor, that you 
must know that I imported them from England — Selden, 
State Trials, and Statutes at Large. Now, Sir, will the edi- 
tor of the North American Review, will the Atheneum 
Shaw, will the Historical Society, will the Society of Anti- 
quarians, please to investigate this important point? My 
opinion is that there was not another copy of either of those 
works in the United States. Let them convict me of error if 
they can. 
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‘*My strange brother, Robert Treat Paine, came to me 
with grief and terror in his face and manners. He said he 
had heard that I talked of an impeachment of the Judges; 
that it had excited a great deal of conversation, and that it 
seemed to prevail, and, that, according to all appearances, it 
would be brought forward in the House, he was very uneasy 
about it, etc. I knew the man. Instead of entering into 
particular conversation with him, I took him into my office 
and showed him all that I had before shown to Major 
Hawley. He had not patience to read much, and went away 
with the same anxious brow. This man had an upright 
heart, an abundance of wit, and upon the whole, a deeper 
policy than I had. He soon found, however, that the 
impeachment was popular and would prevail, and prudently 
acquiesced. Major Hawley, always conscientious, always 
deliberate, always cautious, had not slept soundly. What 
were his dreams about impeachment, I know not. But this I 
know: He drove away to Cambridge to consult Judge Trow- 
bridge and appealed to his conscience. The charter was 
called for; Selden and the State Trials were quoted. Trow- 
bridge said to him what I had said before, that ‘the power 
of impeachment was essential to a free government; that the 
charter had given it to our House of Representatives as 
clearly as the Constitution, in the common law or immemo- 
rial usage, had given it to the House of Commons in Eng- 
land.’ This was all he could say though he lamented the 
occasion of it. 

‘* Major Hawley returned full in the faith. An impeach- 
ment was voted, a committee appointed to prepare articles. 
But Major Hawley insisted upon it in private with the com- 
mittee, that they should consult me, and take my advice upon 
every article before they reported it to the House. Such was 
the state of parties at that moment that the patriots could 
carry nothing in the House without the support of Major 
Hawley. The committee very politely requested me to meet 
them. : 

‘*The articles were reported to the House, discussed, 
accepted ; the impeachment voted, and sent up in form to the 
Governor and Council; rejected, of course, as everybody 
knew before-hand that it would be; but it remained on the 
journals of the House, was printed in the newspapers and 
went abroad into the world. And what were the conse- 
quences? Chief Justice Oliver and his Superior Court, your 
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Supreme Judicial Court, commenced their regular circuit. 
The Chief Justice opened his court as usual. Grand Jurors 
and Petit Jurors refused to take their oaths. They never, as 
I believe, could prevail on one Juror to take the oath. I 
attended at the bar in two counties, and I heard Grand Jurors 
and Petit Jurors say to Chief Justice Oliver to his face, ‘ The 
Chief Justice of this Court stands impeached, by the repre- 
sentatives of the people, of high crimes and misdemeanors, 
and of a conspiracy against the charter privileges of the 
people. I, therefore, cannot serve as a Juror, or take the 
oath.” (Works of John Adams, Vol. 10, pp. 236-240. 
Letter to Wm. Tudor.) 


The following account of this interval appears in ‘* Washburn’s 
Judicial History of Massachusetts,” pp. 164-166: 


‘*The last term of this Court was held in September, 1774, 
and its powers under the charger were, in fact, vacated in 
October of that year when the Provincial Congress first 
assembled. There was not, however, any formal act of 
legislation vacating the offices of the judges of the courts 
until 1775, when an act was passed by which all offices 


created under the royal government, were to cease on the 
19th September of that year. 

‘*The last term of the Court was held without a jury, as 
the members of the panel who had been summoned, refused 
to be sworn because the charter had been violated in 
the appointment of the ‘ Mandamus Counsellors,’ and the 
judges, and because Oliver, who had been impeached, acted 
as judge. The Court consisted, at the time of its dissolu- 
tion, of Chief Justice Oliver, Trowbridge, Foster Hutchinson, 
William Cushing, and William Brown. . . . 

‘*The term of the Court which was to have been held on 
the Ist November, 1774, at Salem, was adjourned by the 
sheriff, by order of two of its justices, until the Monday 
preceding the 3d Tuesday of June, 1775, but the events 
that transpired in the meantime, prevented the adjourned 
term from even being held. 

‘* The interval between the dissolution of the old courts 
and the organization of the new, exceeded a year, but the 
defect of courts of justices was in some places supplied by 
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the establishment of local tribunals for the trial of causes,* 
but more by the spontaneous action of the people in restrain- 
ing crime and enforcing justice . . . the time of the 
courts resuming the administration of justice was different in 
different counties. 

‘In Essex a term of the Superior Court was held June 
28, 1776. In Worcester, September 25, of the same year, 
and in Suffolk, the earliest record of a term of the Court 
that I find is August 25, 1778.” 


In April, 1776, a resolve was passed to alter the style of writs 
and other legal processes and substitute for George III. in these 
papers the name of ** The People and Government of Massachu- 
setts,” and in dating all official papers to omit the particular year 
of the king and give only the year of our Lord. 

That the interval when there were no courts was not entirely 
free from the need of them, however, is shown by the following 
passage from the ‘* Proceedings of the Second Provincial Con- 
gress” (printed edition of 1838, pp. 262, 263, under date of 
May 27, 1775): 


‘¢ (Hon. Joseph Hawley, from the committee to bring ina 
resolve for the regular administration of justice, reported the 


following : | 

‘¢ [ Whereas, it appears to this Congress, that a want of a 
due and regular execution of justice in this colony, has 
eucouraged divers wicked and disorderly persons, not only to 
commit outrages and trespass upon private property and 
private persons, but also to make the most daring attacks 
upon the constitution, and to unite in their endeavors to dis- 
turb the peace, and destroy the happiness and security of 
their country: and, whereas, this Congress conceive it to be 
their indispensable duty to take effectual measures to restrain 
all disorders, and promote the peace and happiness of this 
colony, by the execution of justice in criminal matters :] 

‘¢ (Therefore, Resolved, That a court of inquiry be imme- 
diately erected, consisting of seven persons, to be chosen by 


*« Without wishing to multiply the accounts of these courts, I have selected a single 
instance by the way of illustration from the records of the town of Attleboro’. ‘At 
a town meeting, December 6, 1774, voted to have a Supreme and Inferior Court in this 
town, and chose four men to stand and serve as Superior Judges to hear and determine con- 
troversies that have or may arise in this town. Then voted and chose seven persons as 
Judges of the Inferior Court in this town. (Then follow the names of the judges.) Voted 
that we will comply with, stand to and abide by the resolves, instructions, and directions of 
the Continental and Provincial Congresses, and that all persons who shall refuse to 
comply with them, shall be dealt with as infamous persons.’ ”” 
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this Congress, whose business it shall be to hear all com- 
plaints against any person or persons, for treason against the 
constitution of their country, or other breaches of the public 
peace and security, and to determine and make up judgment 
thereon, according to the laws of this province, and those of 
reason and equity ; no judgments to be made up, or punish- 
ments inflicted, in consequence of them, unless in such cases 
where five of the judges, so appointed, were agreed; any 
three of said judges to have power, upon complaint made, to 
cause any person or persons complained of, to be imprisoned, 
until the said court can be convened to hear the same, or for 
any further orders of Congress which may be thought neces- 
sary, five of said judges to be a quorum, and to be vested 
with the full powers of the court, and to meet and sit in such 
place or places as they shall agree on. ] 

‘* [ Resolved, That [blank] be, and hereby are appointed, as 
judges of the said court of inquiry, to execute the trust, 
agreeable to the above resolve. | 

‘*(This report having been read, after some debate, 
Ordered, that the further consideration thereof be referred to 
the next Congress. ]” 


If one applies a little imagination to the rather formal recital of 


facts in this report, which appears to have been written a little 
more than a month after Paul Revere’s ride, the necessity for 
courts of some kind during that critical period readily appears 
and adds force to the remarks of William Sullivan hereinafter 
quoted. 


REORGANIZATION OF THE CourRT. 
1775-1780. 

The Court appears to have been reorganized in the fall of 1775 
as a court of five judges. John Adams, the first appointed Chief 
Justice, never took his seat and soon resigned, as he was too much 
occupied in helping the country in other ways and William Cush- 
ing of Scituate was appointed Chief Justice and served until his 
appointment as one of the first judges of the Supreme Court of 
the United States in 1789. Of the judges during this Revolu- 


tionary period, William Sullivan in his address to the Bar in 1824 
said : 


‘* We duly appreciate the merit of those who bore arms in 
the revolutionary conflict. But something is due to those of 
our profession who had the courage to accept judicial 





416 


appointments, and to administer justice, in a state, which a 
hostile government treated as a revolted province. The 
former might have escaped the fate of rebels, if a rebellion 
had been crushed; but the high powers assumed by the 
judges, and the small number of these, would have dis- 
tinguished them as marks for vengeance, if the cause of lib- 
erty had been lost. One of our fraternity, who is present, 
remembers a confidential conversation with one who was 
nominated to the bench, while he was considering his answer, 
in which the hopes and fears of that eventful period were 
feelingly evinced. The appointment was accepted, and this 
gentleman took his seat on the bench, and died in the office 
of Chief Justice in 1792.” 


From the erroneous date, the judge referred to must have been 
Chief Justice Sargent of Haverhill. 


‘*Tt was well said, at the time, that the judges sat with halters 
round their necks. Had the struggle for independence ended in 
disaster . . . they would have been among the first to mount 
the scaffold.” (Amory’s Life of James Sullivan, Vol. 1, p. 79.) 

This complicated the problem of reorganizing the Court and 
partially explains the fact of the appointment of John Adams as 
the first Chief Justice when his time was entirely occupied with the 
work of the Continental Congress during the winter and spring of 
1776 so that he was never able to take his seat. He was appointed 
and accepted the appointment because he realized the importance 
of reorganizing the courts, and he was willing to put his neck in 
a ‘* halter” by accepting the position as head of the Court in 
order to get things started. The account of this and the treat- 
ment which he received for it, at the time, in the Continental 
Congress appear in a letter which he wrote to Samuel Chase of 
Maryland, in Philadelphia on June 14, 1776, less than a month 
before the Declaration of Independence: 


‘*T have a bone to pick with your colony; I suspect they 
leveled one of their instructions at my head. This is a dis- 
tinction of which you may suppose I am not very ambitious. 
One of your colleagues moved a resolution that no member of 
Congress should hold any office under any of the new govern- 
ments, and produced an instruction to make him feel strong. 
I seconded the motion, with a trifling amendment, that the 
resolution should be, that no member of Congress should 





hold any office, civil or military, in the army or in the militia, 
under any government, old or new. This struck through the 
assembly like an electric shock, for every member was a 
governor, or general, or judge, or some mighty thing or other 
in the militia, or under the old government or some new one. 
This was so important a matter that it required consideration, 
and I have never heard another word about it. 

‘*The truth, as far as it respects myself, is this. The 
government of the Massachusetts, without my solicitation 
and much against my inclination, were pleased some time last 
summer to nominate me to an office. It was at a time when 
offices under new governments were not in much demand, 
being considered rather precarious. I did not refuse this 
office, although, by accepting it, I must resign another 
office, which I held under the old government, three times as 
profitable, because I was well informed, that, if I had 
refused it, no other man would have accepted it, and this 
would have greatly weakened, perhaps ruined the new consti- 
tution. This is the truth of fact. So that one of the most 
disinterested and intrepid actions of my whole life has been 
represented to the people of Maryland to my disadvantage. 
I told the gentlemen that I should be much obliged if they 
would find me a man who would accept of my office, or by 
passing the resolution furnish me with a justification for 
refusing it. In either case, I would subscribe my renuncia- 
tion of that office before I left that room. Nay, I would go 
further, I would vote with them that every member of this 
Congress should take an oath that he never would accept of 
any office during life, or procure any office for his father, his 
son, his brother, or his cousin. So much for egotism.” 
(See Works of John Adams, Vol. 9, pp. 397, 398.) 


‘¢ Sensible of the insufficient foundation of their authority, 
the council, in undertaking the reéstablishment of the 
superior court, had a special reference in the selection of 
persons to fill the seats of judges, to such as would, from 
the confidence had in their personal character and learning, 
predispose the great body of the people to acquiesce. With 
this view, they raised Mr. Adams over the heads of several 
of his senior, both at bench and bar, to the place of chief 
justice. On his part, after great hesitation, he made up his 
mind to accept the post. But conscious, at the same time, 
of the pressure of a divided duty, he felt reluctant to retire 
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from Congress before he had established the doctrines to which 
he was now irrevocably pledged. It is very clear that the 
tone of Massachusetts, even then, depended upon his kins- 
man and himself, though but a minority of the delegation. 
It was for this reason that, in his letter of acceptance, he 
fixed the close of the session as the time when he should be 
prepared to assume the office. (Works, Vol. 1, 191.) 

‘* His colleagues, though indisposed to draw him from the 
scene of his present labors, of which they appreciated the 
importance, wished to fortify their new judicial tribunal with 
the weight of his personal and professional reputation. 
Difficult as it seemed to reconcile these two forms of service, 
they ultimately hit upon this expedient to do it. It was 
agreed that the Court should go on, for a time, without his 
presence. If no difficulties should occur in the establish- 
ment of his authority, then he was to continue his labors in 
Congress so long as he might deem them important to the 
establishment of the great objects Massachusetts had at 
heart. To these conditions he seems to have assented. But 
it being considered essential to prepare for the introduction 
of the Court by some preliminary appeal to the conservative 
principles of the people, he was charged with the duty of draw- 
ing up a paper to be issued by the authorities. The original 
draft of this paper, in Mr. Adams’ handwriting, remains in 
the archives of Massachusetts. It seems to have been 
designed as a comprehensive review of the causes which led 
to the existing state of things, and an earnest appeal to all 
classes to unite their exertions to maintain it. It was 
formally adopted by the Council and the House of Represen- 
tatives, who ordered it to be read at the opening of every 
court of judicature, superior and inferior, as well as at the 
annual town meeting in every town. They likewise recom- 
mended to the several ministers of the gospel, throughout 
the colony, to read it to their congregations immediately 
after divine service on the Sabbath following their receipt of 
it.” (Works, Vol. 1, 192. The proclamation referred to 
is printed at pp. 193-196.) 


Although John Adams was appointed and accepted in 1775 it 
seems clear from the following letter that it took over six months 
more to fill up the Court. William Cushing appears to have been 
the first one who was willing to join Adams. Sargeant apparently 
declined at first. 
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The following letter is particularly interesting because it was 
written by the first revolutionary Chief Justice to the man who 
succeeded him just as the new court began its work : 


LETTER FROM JOHN ADAMS TO WILLIAM CUSHING. 
‘¢ PHILADELPHIA, Y June, 1776. 


**T had yesterday the honor of your letter of the 28th 
May, and I read it with all that pleasure which we feel on 
the revival of an old friendship, when we meet a friend whom 
for a long time we have not seen. 

‘¢ You do me great honor, Sir, in expressing a pleasure at my 
appointment to the bench; but be assured that no circum- 
stance relating to that appointment has given me so much 
concern as my being placed at the head of it, in preference 
to another, who in my opinion was so much better qualified 
for it, and entitled to it. I did all in my power to have it 
otherwise, but I was told that our sovereign lords the people 
must have it so. When, or where, or how, the secret imagi- 
nation seized you, as you say it did heretofore, that I was 
destined to that place, I cannot conjecture. Nothing, I am 
sure, was further from my thoughts or wishes. I am not a 
little chagrined that Sargeant has declined. I had great 
hopes from his solid judgment and extensive knowledge. 
Paine has acted in his own character, although I think not 
consistent with the public character which he has been made 
to wear. However, I confess Iam not much mortified with 
this, for the bench will not be the less respectable for having 
the less wit, humor, drollery, or fun upon it; very different 
qualities are necessary for that department.* 

‘* Warren has an excellent head and heart; and since we 
cannot be favored and honored with the judgment of law- 
yers, I know not where a better man could have been found ; 
1 hope he will not decline; if he should, I hope that Lowell 
or Dana will be thought of. . 

** You have my hearty concurrence in telling the jury the 
nullity of acts of parliament, whether we can prove it by the 
jus gladii or not. Iam determined to die of that opinion, let 
the jus gladii say what it will. 

‘*The system and rules of the common law must be 
adopted, I suppose, until the legislature shall make altera- 
tions in either; and how much soever I may heretofore have 


* Paine, however, was subsequently appointed and served honorably for many years. 





420 


found fault with the powers that were, I suppose I shall be 
well pleased now to hear submission inculcated to the powers 
that are. It would give me great pleasure to ride this eastern 
circuit with you, and prate before you at the bar, as I used to 
do. But Iam destined to another fate, to drudgery of the 
most wasting, exhausting, consuming kind, that I ever went 
through in my whole life. Objects of the most stupendous 
magnitude, and measures in which the lives and liberties of 
millions yet unborn are intimately interested, are now before 
us. We are in the very midst of a revolution, the most com- 
plete, unexpected, and remarkable, of any in the history of 
nations. A few important subjects must be despatched 
before I can return to my family. Every colony must be 
induced to institute a perfect government. All the colonies 
must confederate together in some solemn band of union. 
The Congress must declare the colonies free and independent 
States, and ambassadors must be sent abroad to foreign 
courts to solicit their acknowledgment of us, as sovereign 
States and to form with them, at least with some of them, 
commercial treaties of friendship and alliance. When these 
things are once completed, I shall think that I have answered 
the end of my creation, and sing my nunc dimittis, return to 
my farm, family, ride circuits, plead law, or judge cases, just 
what you please. ig 


Witiiam CusuHine. 

There seems to be rather scanty information preserved in avail- 
able form in regard to William Cushing, the first Chief Justice 
under the constitution. He appears to have been a quiet, firm, 
well-informed man, widely respected, who had a great influence 
through his force of character, his learning, and his practical judg- 
ment during the early history of the state and nation, but the 
scenes in which he acted were not generally of a dramatic charac- 
ter. His story is not as well known as it should be. An appar- 
ently accurate sketch of his life appears in the ‘* National Cyclo- 
pedia of American Biography,” Vol. XII., p. 548. 

He ‘** was born at Scituate, Mass., March 1, 1732, a descendant 
of Matthew Cushing, who came to Boston from Gravesend, Eng- 
land, in 1638. His grandfather and father, both named John, 
were judges of the supreme court of Massachusetts, the latter for 
a period of twenty-five years, during which he sat at the hearing of 
the great question of writs of assistance in 1760, and at the trial 
of Captain Preston and the British soldiers for the ‘ British Mas- 
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sacre. At fifteen years of age William entered Harvard College, 
where he was graduated in 1751. After teaching a public school 
at Roxbury for one year, he studied law under Jeremiah Gridley, 
‘the father of the bar in Boston,’ and soon after his admission to 
practice in 1755 removed to Pownalborough, now Dresden, Me., 
where he was made judge of probate for Lincoln county, upon its 
organization in 1760. This office he held until 1771, when he suc- 
ceeded his father, who resigned from the supreme court bench of 
the state. Until 1775 he abstained so carefully from any expres- 
sion of his opinions in the excited condition of the times, that his 
sentiments were not known until he was forced to say whether he 
would receive his salary from the province or from the crown. 
He decided in favor of the province, being the only one of all the 
royal judges to take the side of his countrymen, in the rapid prog- 
ress of events. On the reorganization of the judiciary, he was 
made one of the judges of the supreme court, and on the resigna- 
tion of John Adams he became chief justice, an office he held for 
twelve years. . . . During the insurrectionary period which 
followed the conclusion of the war of independence, the opposition 
to the courts and judges was extreme. Cushing, however, opened 
court on one occasion in the face of an armed mob, through which 
he passed firmly to the court house, and by the respect and affec- 
tion in which he was held, retained authority. In 1785 he declined 
the nomination of both parties in his state for governor, an office 
he refused a second time in 1794; but in 1788 he was a member 
of the convention which ratified the Federal constitution, presiding 
over the debates, in the absence of John Hancock, during the 
greater part of the session. He was one of the electors of Massa- 
chusetts for the first president and vice-president, ang on the 
organization of the Federal government was made third in order 
of the associate judges of the supreme court of the United States. 
During the absence of Jay in England, he presided over that body, 
and on the rejection of Rutledge by the senate was appointed by 
Washington chief justice, and unanimously confirmed, though he 
resigned at the end of a week. He remained on the bench, how- 
ever, until September 13, 1810, when in his seventy-eighth year, 
having prepared a letter of resignation, ‘he was called to resign 
life.’ In politics he was a Federalist, and enjoyed the confidence 
and friendship of Washington and John Adams. The distinguished 
trait of his character was moderation. He could be at once open 
and decisive without arousing opposition.” 

Of the other members of the Court at this time Nathaniel P. 
Sargeant of Haverhill, later Chief Justice for a year before his 
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death, David Sewall, later Judge of the United States District 
Court of Maine, Jedediah Foster of Brookfield and James Sulli- 
van, Sullivan became the most distinguished. 


JAMES SULLIVAN. 


He was born the twenty-second of April, 1744, and was the 
fourth son of John Sullivan, who about the year 1723 came from 
Ireland and settled at Berwick, in Maine, and died at the extraordi- 
nary age of more than 105 years. He educated his son, who 
owed to him all the instruction which he had, except in his profes- 
sion, and the father lived to see his brilliant success in the world. 

As a young man, while felling a tree in the woods, he accident- 
ally received a serious injury to one of his legs which made him 
lame for life. This kept him from the army, which he intended to 
enter, and directed his attention to the law. 

‘* A self-made man, he had risen to the first rank of his profes- 
sion, being actively engaged in the events of the Revolution.” 
He was the brother of General John Sullivan of New Hampshire, 
who was one of Washington’s right-hand men during the Revo- 
lution, and one of the leading men of New Hampshire. 

‘¢ Sullivan was young and sufficiently diffident of his qualifica- 
tions for so responsible a post to be ambitious to improve; and 
he doubtless gained, from his long association on the bench with a 
jurist of the great learning and experience of Cushing, much that 
contributed to make his future life eminent and honorable.” (Life 
of James Sullivan, Vol. I., p. 80.) 

‘* A long period had elapsed since resort could be had to the 
legal tribuvals, and a vast accumulation of broken contracts and 
debts unpaid aggravated the feverish disturbance of society, 
already sufficiently depressed and discouraged under its perils and 
privations. For its restoration to a more healthy condition, much 
litigation was demanded and the courts were soon actively 
engaged in this task. For the satisfactory solution of the various 
novel questions of grave importance growing out of the new and 
perplexed condition of affairs, there was needed, not only wis- 
dom and experience, but much learning; and it was not easy to 
procure even the common books of reports and reference. Had 
not the Assembly permitted the judges to purchase the few law- 
books belonging to the confiscated estates of the refugee lawyers, 
they would have been often compelled to rely upon their mem- 
ories, or to have created out of their own sense of reason and 
justice, the law, as they wanted it, for the decision of their 
causes. If they were ever at fault (few) reports remain to 
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betray it; and they enjoyed the reputation of being able, learned 
and correct in their conclusions.” (Life of James Sullivan, Vol. 
I., pp. 79, 80.) 

“A difficult duty devolving on the judges of the Supreme 
Court, of which, from the minutes and reports remaining, it 
would appear Sullivan bore his full, if not the principal, share, 
was regulating the rates of depreciation for paper money. The 
whole amount of continental currency issued from June twenty- 
second, 1775, to November, 1779, was $241,552,780. For one 
dollar in gold or silver in January, 1777, $1.05 in paper of the 
United States was to be received; in January, 1778, $3.25; in 
January, 1779, $7.45; in January, 1780, $29.34; in February, 
1781, $75.00. The state currency was equally depreciated. In 
1780, what was known as the new emission was made by Massa- 
chusetts; but this rapidly fell in value, and no computation could 
keep pace with its decline. A bushel of wheat was worth, at one 
period, seventy-five dollars; coffee, four dollars a pound; sugar, 
three dollars. ‘The paper continued at an enormous discount, till 
the funding system of Hamilton was adopted by Congress in 
1792; and much of the state currency was still unredeemed in 
1808.” (Life of James Sullivan, Vol. I., p. 121.) 

‘It became necessary, by the adoption of the new system, to 
revise the laws in use in the commonwealth; ‘ to select, abridge, 
alter and digest them, so that they should be accommodated to 
the new government.’ The Supreme Court, then consisting of 
Cushing, Sargent, Sewall, and Sullivan, in connection with Robert 
T. Paine, the attorney general, James Bowdoin, and John Picker- 
ing, were appointed upon a commission for this purpose. They 
were also requested to prepare bills for the due observation of the 
Sabbath, and for the prevention of drunkenness and profanity. 
What portions of this task were allotted to Sullivan is not par- 
ticularly known. In a letter of November twenty-sixth, 1781, 
Judge David Sewall writes Theophilus Parsons: ‘There has been 
some talk in the committee of revision respecting a court-mer- 
chant, or some speedy mode for foreighers that made trade hither 
to recover their demands; perhaps a recognizance before some 
respectable person or persons in the seaports; and, on failure of 
paying the money at the day, execution to issue in nature of a 
distress. But this is in Judge Sullivan’s department.’ 

‘From time to time the commissioners reported to the General 
Court a great number of bills, which, after debate and some 
amendments in the different houses, were enacted. In February, 
1782, Judge Sullivan is mentioned in the Senate journal as report- 
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ing to that body several bills, the result of their labors. Some of 
them were held long under the advisement in the Legislature; 
and many of the statutes passed in succeeding years, reorganizing 
our whole system of jurisprudence, were prepared while he was a 
member of this commission.” (Life of James Sullivan, Vol. L, 
pp. 124, 125.) 

Sullivan remained on the bench for six years until 1782, when 
he resigned. 

In writing to a friend he said: 


‘* These times have worn hard upon the little I possessed 
before the war. Until the last year I have not, since the 
year 1776, had as much of the government as would pay my 
travelling expenses, including horse-hire, and for those 
articles which were unnecessary at home, but absolutely 
indispensable while going the circuit. This has involved me 
in a debt that cannot be paid with three hundred a year, for 
I find that the three hundred is not quite equal to two. 
Those whom I thought to be the active and leading members 
of the Assembly promised to do us justice, or I should have 
quitted years before. But when the matter was thrown upon 
paper, the bugbear of ill-precedents prevented anything 
from being done. Thus circumstanced, with a great and 
increasing family, I thought it became my duty to take care 
of myself, and feel gratitude to Heaven to find it within my 
power.” (Vol. I., p. 128.) 


Writing to his son about twenty-five years later he said : 


‘*‘ The paper-money system reduced me to the necessity of 
abandoning the idea of giving you and your brothers an 
education which would bring you into the world under the 
first advantages, or to descend from the bench to the bar, 
enduring again the toils of a professional life.” (Vol. L., 
p- 129.) 

He was not allowed, however, to remain long out of public 
office. The legislature tried to send him to the Continental 
Congress, but he declined; from time to time he was offered 
various other positions, some of which he declined and some of 
which he accepted. He was very active at the bar and was one 
of the leaders with Parsons, Dexter, and others. 

He was appointed attorney general in 1790 and held the office 
until 1807, when he was elected governor. He died in office 
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during 1808, shortly after his election for a second term. In 1801 
he published his ‘‘ History of Land Titles in Massachusetts,” 
which was one of the first American law books. He also wrote a 
history of the District of Maine and frequent discussions on 
important matters such as the constitutional liberty of the press, 
etc., and among other activities he was one of the principal 
founders and the first president of the Massachusetts Historical 
Society. He was oneof the few leaders of his day who was a 
Jeffersonian democrat or ‘‘ Republican” as they were called then, 
and although he was bitterly attacked during the political contro- 
versies at the time of the election of Jefferson and thereafter, 
yet he retained the general respect of the community throughout 
his life, and he is generally acknowledged to have been one of the 
ablest and most useful men in the early history of the State. 


Tue CostuME oF THE Court. 


Before and for a short time after the Revolution, the bar was 
classified into barristers and attorneys and both judges and bar- 
risters wore wigs and gowns. Their appearance is described by 
William H. Sumner in his memoir of his father, Judge (later 
Governor) Increase Sumner (whose picture in his judicial costume 
is here reproduced), as follows : 


‘*The dress of the Judges before the Revolution, and 
which was continued by them afterwards, was a black silk 
gown worn over a full black suit, white bands, and a silk bag 
for the hair. This was worn by the judges in civil causes, 
and criminal trials, excepting those for capital offences. In 
these they wore scarlet robes with black velvet collars, and 
cuffs to their large sleeves, and black velvet facings to their 
robes. The dignified appearance of the Judges, in either 
dress, made an impression upon the public mind of reverence 
for the authority of the law. The use of the robes was dis- 
continued soon after the appointment of Judge Dawes to the 
bench (1792). The Judge was a man of small stature, of a 
most amiable and excellent disposition, somewhat of a poet, 
but had a slight impediment in his speech which made him 
lisp. Dana, the Chief Justice, was also of small stature, 
but had a very impressive and authoritative manner. The 
Chief Justice took umbrage at this appointment, on account 
of what he considered the undignified appearance and 
utterance of Judge Dawes, and alleged that it was not for his 
qualifications, but by the influence of his father, who was a 
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member of Gov. Hancock’s Council, that he was appointed. 
Soon after Judge Dawes took his seat upon the bench, the 
Chief Justice came into Court without his robes, while the 
side Judges had theirs on. Upon their retiring to the lobby 
after the adjournment of the Court, Judge Sumner remon- 
strated with the Chief Justice against his undignified appear- 
ance without his robes, and said, ‘If you leave yours off, 
Chief Justice, we shall ours also; but remember what I say, 
if people get accustomed to seeing the Judges in a common 
dress, without their robes, the Court will never be able to 
resume them.’ The Chief Justice, with a remark of great 
asperity, persisted in his determination, and from that period 
the robes, which gave such dignity to the bench, were laid 
aside.” 


The Court sat without robes for more than 100 years, until 
March 5, 1901, when as a result of a petition from leading mem- 
bers of the bar the present costume was adopted of a simple black 
silk robe. 

1779-1780. 
Tue ConstitvuTION. 

Every judge on the court in 1779-80 appears to have been sent 
as a delegate to the convention which framed the Constitution, 
the Chief Justice Cushing representing Scituate, Judge Sargent 
from Haverhill, Judge Foster from Brookfield, Judge Sullivan 
from Groton, and Judge David Sewall from York. 


Pusiic SENTIMENT AT THIS TIME. 

This is not the place for the story of the constitutional struggle, 
but the following quotations are inserted to give the atmosphere of 
the period : 

In Harding’s ‘‘ Contest Over the Ratification of the Federal 
Constitution in Massachusetts” he explains that one of the chief 
characteristics of the political life in the state during and imme- 
diately after the Revolution was ‘‘ the inordinate self-confidence 
of the mass of the people as to their ability to pass upon the 
most abstruse questions of government ” (pp. 2-4). 

‘* Even before the Revolution, keenness of the political sense 
was a marked characteristic of the Massachusetts man, its 
development being in large part due to the fostering influence of 
frequent participation in the business of the town-meeting. There 
he became familiar with the routine administration of affairs, was 
imbued with the healthy spirit of liberty which underlay New 
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England institutions, and was familiarized with the stock prece- 
dents of government which constituted the common heritage of 
the English race. It was with the art of politics, however, rather 
than with its philosophy that he was concerned: his knowledge 
was one of particular instances rather than of general theories. 
With the latter he was first familiarized in the political agitations 
that preceded and accompanied the break with the mother coun- 
try. Then for the first time he was made acquainted with the 
political philosophy founded on the theory of the social compact 
and the doctrine of the rights of man. The appeal to this phi- 
losophy, moreover, was accompanied by a flattery of the masses 
on the part of the Revolutionary agitators, which, together with 
the easy simplicity of the doctrines presented, led perhaps inevi- 
tably to the exaggerated sense of political capacity which has 
been named as one of the most marked characteristics of the men 
of this period. 

‘‘ This temper came to light as soon as the attempt was made to 
build up some sort of settled government to replace the repudiated 
royal administration. Owing to the absence of most of the men 
of learning and political experience, either in the army or as refu- 
gee loyalists, men of lesser calibre usually took the lead. In the 
Ashfield (Hampshire) Resolves of October 4, 1776, we have a 
curious instance of the result. In these it is recited that ‘for as 
the Old Laws that we have Ben Ruled by under the British Con- 
stitution have Proved Inefectual to Secuer us from the more then 
Savige Crualty of tiranical Opressars and Sense the God of 
Nature hath Enabeled us to Brake that yoke of Bondage we think 
our Selves Bound in Duty to God and our Country to Opose the 
Least Apearanc of them Old Tiranical Laws taking Place again ;’ 
therefore it is voted ‘ that we will take the Law of God for the 
foundation of the forme of our Government . . . that it is 
our opinion that we Do not want any Goviner but the Goviner of 
the univarse, and under him a States Ginaral to Consult with the 
wrest of the united States for the Good of the whole as 
that the Asembelly of this Stat Consist of one Collecttive body the 
Members of which body Shall Annually be Alected . . . that 
all acts Pased by the Ginaral Cort of this State Respecting the 
Seviral Towns Be Sent to the Sevaral Towns for thair acceptants 
Before they Shall be in force,’ etc.* At Pittsfield (Berkshire) 











* Massachusetts Archives (State House), CLVI., 131: At the opposite pole to the inhab- 
itants of Ashfield, so far as relates to the government which they desired for the country as 
& whole, stood the men of Boothbay. These, in 1778, expressed the wish that after the war 
“all distinction of Separate States’? should be abolished, and the union of America be 
secured “ by reducing the whole into one great Republick.” (Ibid., p. 368.) 
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wiser heads were in control, and an abler pen —that of Rey, 
Thomas Allen — wrote the resolves ; but the self-confident temper 
was the same. In that county, from 1775 to 1780, every attempt 
at the exercise of authority based on the provincial charter was 
resisted by the so-called ‘ Constitutionalists ;’ and in justification 
of their conduct they wrote to the General Court, May 
29, 1776: ‘Knowing the strong basis of human nature to 
tyranny and despotism, we have nothing else in view but to pro- 
vide for posterity against the wanton exercise of power, which 
cannot otherwise be done than by the formation of a fundamental 
constitution . . . We have heard much of government being 
founded in compact: what compact has been formed as to the 
foundation of government in this Province ?’” * 

In a letter to Dr. Rush in 1809 John Adams described his work 
in the convention as follows: 


‘‘ Upon my return from France in 1779, I found myself 
elected by my native town of Braintree a member of the Con- 
vention for forming a Constitution for the State of Massa- 
chusetts. I attended that convention of near four hundred 
members. Here I found such a chaos of absurd sentiments 
concerning government, that I was obliged daily, before that 
great assembly, and afterwards in the Grand Committee, to 
propose plans, and advocate doctrines, which were extremely 
unpopular with the greater number. Lieutenant-Governor 
Cushing was avowedly for a single assembly, like Pennsyl- 
vania. Samuel Adams was of the same mind. Mr. Hancock 
kept aloof, in order to be governor. In short, I had at first 
no support but from the Essex junto, who had adopted my 
ideas in the letter to Mr. Wythe.” . . . (Works, 9, 
618.) 


The only recorded preliminary instructions which Adams had, 
given by the Constitutional Convention, were the votes of Septem- 
ber 3, 1779, that there should be a Declaration of Rights and 


‘*That the Government to be framed by this Convention 
shall be a Free Republic.” 

‘¢ That it is of the essence of a free Republic that the People 
be governed by jived laws of their own making.” (Journal, 
p- 25.) 





*See further an unpublished thesis on ‘“‘ The Struggle for the Constitution in Massachu- 
setts, 1775-1780,” written in 1891 by F. E. Haynes, in the Harvard College Library. 
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In addition to these votes there were several days of what is 
described in ‘*‘ The Journal ” as *‘ free conversation,” which is not 
recorded. 


Tue Provisrons as To Courts. 


The constitution as finally adopted in 1780, in addition to the 
Twenty-ninth article of the Bill of Rights already quoted, con- 
tained the following provisions relating to the structure and posi- 
tion of the judicial department of the state, and these provisions, 
as well as the Twenty-ninth article of the Bill of Rights, have 
remained in their original form since that time. In * Part 2d” 
entitled ‘‘ The Frame of Government” : 


“Chap. 1, Sect. 1, Art. 3. The General Court shall forever have full 
power and authority to erect and constitute Judicatories and Courts of Rec- 
ord, or other Courts, to be held in the name of the Commonwealth, for the 
hearing, trying, and determining of all manner of crimes, offences, pleas, 
processes, plaints, actions, matters, causes, and things whatsoever, arising or 
happening within the Commonwealth, or between or concerning persons 
inhabiting or residing or brought within the same; whether the same be 
criminal or civil, or whether the said crimes be capital or not capital, and 
whether the said pleas be real, personal, or mixed; and for the awarding and 
making out of execution thereupon. To which Courts and Judicatories are 
hereby given and granted full power and authority from time to time to 
administer oaths or affirmations, for the better discovering of truth in any 
matter in controversy or depending before them. 

“Chap. 2, Sect. 1, Art. 18. . . . Permanent and honorable salaries shall 
also be established by law for the justices of the supreme judicial court. 

‘* And if it shall be found that any of the salaries aforesaid, so established, 
are insufficient, they shall, from time to time, be enlarged, as the general 
court shall judge proper. 

“Chap 3, Art. 1. The tenure, that all commission officers shall by law 
have in their offices, shall be expressed in their respective commissions. 
All judicial officers duly appointed, commissioned and sworn shall hold their 
offices during good behavior, excepting such concerning whom there is differ- 
ent provision made in this constitution; provided nevertheless the Governor 
with consent of the Council may remove them upon the address of both 
houses of the Legislature. 

‘*Chap. 3, Art. 2. Each branch of the legislature, as well-as the Gover- 
nor and Council, shall have authority to require the opinions of the Justices 
of the Supreme Judicial Court upon important questions of law, and upon 
solemn occasions. 


‘Chap. 3, Art. 4. The Judges of Probate of wills and for granting letters 
of administration shall hold their courts at such place or places on fixed 
days as the convenience of the people shall require; and the Legislature 
shall, from time to time, hereafter appoint such times and places; until which 
appointments the said courts shall be holden at the times and places which the 
respective Judges shall direct. 
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‘*Chap. 3, Art. 5. All causes of marriage, divorce, and alimony, and all 
appeals from the judges of probate, shall he heard and determined by the 
governor and council, until the legislature shall, by law, make other provi- 
sion. 

‘* Chap. 6, Art. 2. No Governor, Lieutenant-Governor, or Judge of the 
Supreme Judicial Court shall hold any other office or place under the authority 
of this Commonwealth except such as by this constitution they are admitted 
to hold, saving that the Judges of the said Court may hold the offices of 
Justices of the Peace through the state; nor shall they hold any other place 
or office, or receive any pension or salary from any other state or govern- 
ment or power whatever. . . . No person holding the office of Judge of 
the Supreme Judicial Court, Judge of Probate, Register of Probate, 
shall at the same time have a seat in the Senate or House of Representatives. 

(See 8th Amendment.) 

‘* Chap. 6, Art. 5. All writs issuing out of the clerk’s office in any of the 
courts of law, shall be in the name of the Commonwealth of Massachusetts; 
they shall be under the seal of the court from whence they issue; they shall 
bear test of the first Justice of the Court to which they shall be returnable, 
who is not a party, and be signed by the Clerk of such Court 

‘* Chap. 1, Sect. 2, Art. 8. The senate shall be a court with full authority 
to hear and determine all impeachments made by the house of representa- 
tives, against any officer or officers of the commonwealth, for misconduct 
and mal-administration in their offices. But previous to the trial of every 
impeachment the members of the senate shall respectively be sworn, truly 
and impartially to try and determine the charge in question, according to 
evidence. Their judgment, however, shall not extend further than to removal 
from office and disqualification to hold or enjoy any place of honor, trust, or 
profit, under this commonwealth; but the party so convicted shall be, never- 
theless, liable to indictment, trial, judgment, and punishment, according t» 
the laws of the land. 

** Chap. 1, Sect. 3, Art. 6. The house of representatives shall be the grand 
inquest of this commonwealth; and all impeachments made by them shall be 
heard and tried by the senate.” 


THe CHANGE OF NAME OF THE Court. 


In 1858 there appeared an anonymous article in the ‘ Law 
Reporter” entitled ‘‘ The Power of the Legislature to Create and 
Abolish Courts of Justice,” which is generally understood to have 
been written by Horace Gray, who was then reporter of decisions. 
The copy presented by him to Judge Lowell is in the Boston Pub- 
lic Library. This contains the best account of the position of the 
Court and its judges upon the adoption of the Constitution. 


** When the Constitution of Massachusetts was adopted 
there was no court whose style or title was ‘the Supreme 
Judicial Court.’ The highest judicial court of the Province 
of Massachusetts Bay was the ‘ Superior Court of Judicature, 
Court of Assize and General Gaol Delivery,’ established by 
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the provincial statute of 1699, invested with jurisdiction of all 
pleas of the crown and real and personal actions legally 
brought before it, ‘and generally of all other matters as fully 
and amply to all intents and purposes whatsoever, as the 
Courts of King’s Bench, Common Pleas and Exchequer within 
his Majesty’s Kingdom of England have or ought to have,’ and 
consisting of a chief justice and four associates. (Anc. Chart. 
330, 331.) That court was the first permanent Superior Court 
in the Province; the similar statute of 1692 having been dis- 
allowed by the king, because it undertook to establish courts of 
chancery. (‘ Washburn’s Judicial History of Massachusetts,’ 
154, 155.) The justices of the Superior Court of Judicature, 
holding commissions from the Provincial Governor had been 
removed, together with all other civil and military officers 
appointed in like manner, by the Act of the General Court of 
July 19th, 1775, and others from time to time appointed in 
their stead ‘ by the major part of the Council of the State of 
Massachusetts Bay.” The Superior Court, at the time of the 
adoption of the Constitution, consisted of William Cushing, 
Chief Justice (the only one of the judges appointed by the 
Provincial Governor, who had been re-appointed), and three 
Associate Justices, Nathaniel Peaslee Sargent, David Sewall, 
and James Sullivan; Jedediah Foster, the other associate, 
having died in the previous year, pending the session of the 
Convention that framed the Constitution, and his place not 
having been filled. The Constitution took effect on the last 
Wednesday in October, 1780; but these four judges, in the 
exercise of the authority given by the ninth article of the sixth 
chapter of the Constitution, ‘ to the end there may be no fail- 
ure of justice, or danger arise to the Commonwealth from a 
change of the form of government,’ proceeded in the execution 
of their business, and held the last term of the Superior Court 
of Judicature at Cambridge in the third week of November, 
1780. On the 12th of February, 1781, the Legislature of the 
Commonwealth passed the following Act, which is not printed 
at length in the edition of the laws now in general use: 

*** An Act for establishing salaries of a fixed and perma- 
nent value for the justices of the Supreme Judicial Court. 
Whereas the Constitution of this Commonwealth provides that 
an establishment should be made for an honorable stated sal- 
ary, of a fixed and permanent value, for the Justices of the 
Supreme Judicial Court: Be it therefore enacted, by the Sen- 
ate and House of Representatives in General Court assembled, 
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and by the authority of the same, that the sum of three hun- 
dred and twenty pounds be and hereby is established as 
the annual salary of the Chief Justice of the Supreme Judicial 
Court for the time being; and the sum of three hundred 
pounds be and hereby is established as the annual salary of 
each of the other Justices of the Supreme Judicial Court for 
the time being ; the same to be paid in quarterly payments to 
the said Justices respectively, out of the Treasury of this 
Commonwealth, and to be considered as an adequate salary 
for the services of their office, without the addition of any fee 
or perquisite whatever. And be it further enacted by the 
authority aforesaid, That the sums mentioned in this act be 
computed in silver at six shillings and eight pence per ounce, 
and payable either in silver or bills of public credit equivalent 
thereto.’ : 

‘*On the 16th of February, 1781, before the Legislature 
had passed any other Act in which the highest court was 
mentioned (except an act of the 25th of January, 1781, 
empowering ‘the Justices of the Supreme Judicial Court of 
this Commonwealth, or the major part of them,’ to determine 
the value of bills of credit emitted by the United States or by 
this State, and provided that ‘ before the said judges proceed 
to act upon the business assigned them as aforesaid, they 
shall be sworn to the faithful discharge of their office,’) John 
Hancock, having been chosen the first Governor of the Com- 
monwealth, appointed and commissioned each of the four 
judges of said Superior Court of Judicature to be ‘ one of the 
Justices of the Supreme Judicial Court of the Commonwealth 
of Massachusetts,’ authorizing him ‘to exercise all and sig- 
nalize all powers and authorities which, by the Constitution 
and the laws of the Commonwealth, to that office do apper- 
tain; and with any two or more justices of the same court 
according to the tenor of their commissions, to take cogni- 
zance, etc. (setting forth their jurisdiction and powers 
according to the laws of the Province, as modified by the 
Constitution), ‘and to have all the powers and authorities 
which the Superior Court of Judicature, Court of Assize and 
General Gaol Delivery of the Territory, now called the Com- 
monwealth of Massachusetts, heretofore had and held, except- 
ing where the Constitution and Frame of Government hath 
provided or shall hereafter provide otherwise.’ On the 20th 
(being the third Tuesday) of February, 1781, these commis- 
sions were read at the first term of the Supreme Judicial 
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Court, held pursuant to a Provincial statute of July 19th, 
1775, at Dedham, within and for the county of Suffolk, which 
then included Norfolk. On the same 20th of February, the 
Legislature passed the following act: 

‘++ An Act empowering the Supreme Judicial Court to take 
cognizance of matters heretofore cognizable by the late Superior 
Court. Whereas by the laws heretofore made by the General 
Assembly of the late Province, Colony, and State of Massa- 
chusetts Bay, a Superior Court of Judicature, Court of 
Assize, and General Gaol Delivery was constituted, and 
sundry powers and authorities are given to the same court by 
particular laws: And whereas, by the Constitution and Frame 
of Government of the Commonwealth of Massachusetts, 
the style and title of the same court is now the Supreme 
Judicial Court of the Commonwealth of Massachusetts: And 
the Constitution aforesaid having provided that the laws 
heretofore made and adopted should continue and be in force 
until they shall be altered or repealed by the Legislature ; 
whence some doubts may arise whether the Supreme Judicial 
Court shall have cognizance of those matters which by par- 
ticular laws were expressly made cognizable by the Superior 
Court of Judicature, Court of Assize, and General Gaol 
Delivery: Be it therefore enacted, by the Senate and House 
of Representatives, in General Court assembled, and by the 
authority of the same, That the court which hath been or shall 
be hereafter appointed and commissioned according to the 
Constitution, as the Supreme Judicial Court of this Common- 
wealth, shall have cognizance of all such matters as have 
heretofore happened, or shall hereafter happen, as by particu- 
lar laws were made cognizable by the late Superior Court of 
Judicature, Court of Assize, and General Gaol Delivery, 
unless where the Constitution and Frame of Government hath 
provided otherwise.’ 

‘** The number of justices of this court was not fixed by.the 
Legislature, nor any additional judge appointed, until the 3d 
of July, 1782, when the Legislature passed ‘An Act estab- 
lishing a Supreme Judicial Court in this Commonwealth,’ to 
consist of a chief justice and four other justices.* The whole 





* AN ACT establishing a Supreme Judicial Court within the Commonwealth. 

Bkct. 1. Be it enacted by the Senate and House of Representatives in General Court 
assembled, and by the authority of the same, ‘That there shall be a Supreme Judicial Court 
within this Commonwealth, to be held and kept at the several times and places by law 
appointed, by one Chief Justice and four other Justices, each of whom shall be an inhabit- 
ant of this Commonwealth, of sobriety of manners and learned in the law, to be appointed 





phraseology of that act is prospective; but the judges already 
appointed of course continued to hold under it. 


and commissioned as is by the Constitution provided; and they, or any three of them, shall 
be a Court, and have cognizance of pleas real, personal, and mixed; and of all civil actions 
between party and party, and between the Commonwealth and any of the subjects thereof, 
whether the same do concern the realty, and relate to right of freehold, inheritance, or 
possession; whether the same do concern the personality, and relate to any matter of debt, 
contract, damage, or personal injury; and also al! mixed actions which do concern the 
realty and personalty brought legally before the same Supreme Judicial Court, by appeal, 
review, writ of error, or otherwise; and in ali such actions, real, personal, and mixed, 
to give such judgment, and award such execution, as the common rules of justice and 
laws of this Commonwealth shall direct; and shall take cognizance of all capital and other 
offences and misdemeanours whatsoever, of a public nature, tending either to a breach of 
the peace, or the oppression of the subject, or raising of faction, controversy, or debate, to 
any manner of misgovernment; and of every crime whatsoever that is against the public 
good; and shall, by virtue of their office, be severally conservators of the peace throughout 
the Commonwealth. And upon all persons duly and legally convicted before the said 
Court, of crimes, offences, or misdemeanours, to inflict such punishment as by the laws of 
the Commonwealth is provided. And in case of legal conviction, where no punishment by 
statute law is provided, then the said Court shall punish the person so convicted, and 
according to the common usage and practice within this Commonwealth, not repugnant to 
the Constitution, according to the nature of the offence. 

SEcT. 2. And be it further enacted, That the same Supreme Judicial Court may, by cer- 
tiorari or other legal methods, cause to be brought before them as well indictments or other 
criminal prosecutions pending in, as the records of sentences, orders, decrees, and judgments 
of any court of inferior criminal jurisdiction, and to proceed, order, and award thereon, as 
shall be by law provided and directed. And the said Supreme Judicial Court in empowered 
to impose and administer all oaths, as well those that are necessary for promoting justice 
between party and party, as those necessary to the conviction and punishment of offenders; 
and to punish, at the reasonable discretion of the Court; all contempts committed against 
the authority of the same: And the said Court shall have power to issue all writs of prohi- 
bition and mandamus, according to the law of the land, to all courts of inferior judiciary 


powers, and all proceases necessary to the furtherance of justice, and the regular execution 
of the laws. 


Sect. 3. And it is further enacted, That all writs and processes of the same Court shall 
be in the name of the Commonwealth of Massachusetts, bear test of the first Justice who is 
not a party tothe suit, and shall be under the seal of the same Court, and signed by the 
Clerk. 

Sect. 4. And it is further enacted, That the same Supreme Judicial Court shall and 
may, from time to time, make, record, and establish all such rules and regulations with 
respect to the admission of Attorneys, ordinarily practising in the said Court, and the creat- 
ing of Barristers at Law, and all other rules respecting modes of trial, and the conduct of 
business, as the discretion of the same Court shall dictate. Provided always, That such 
rules and regulations be not repugnant to the laws of the Commonwealth. 

Sect. 5. And it is further enacted, That the Justices of the said Supreme Judicial 
Court, or any three of them, shall be empowered to adjourn the same Court, from time to 
time, as may be necessary to the public good. And when it shall so happen, that any of the 
Justices of the said Court shall providentially be detained from attending at the time 
when the same Court, by law, or by any previous adjournment, is to be held, by means 
whereof there cannot be a competent Court, any two Justices of the same Court may, by 
writ under their hands and seals, adjourn the same Court to such further day ae shal! be 
expressed in the same writ; and the Sheriff of the county, or his deputy, shall read such 
writ audibly in the court-house, or place where the Court was to be holden, and post up an 
attested copy thereof in some public and conspicuous place there, and shall cause publica- 
tion te be made of the same in some other of the most public places in the county. And the 
Justices of the Supreme Judicial Court shall, from time to time, appoint a Clerk, or Clerks, 
to attend said Court, and to record the proceedings thereof, and to do all other things which 
shall be by law their duty to do; which Clerk, or Clerks, shall be duly sworn to the faithful 
performance of their office, and shall hold the same during the pleasure of the said Court. 

(This Act passed July 3, 1782.) 
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‘¢In the light of these facts, we are irresistibly led to the 
conclusion that the words *‘ Supreme Judicial Court,’ as used 
in the Constitution of Massachusetts, do not mean merely a 
particular court of that style and title; but are words of 
description, embracing the highest judicial tribunal, the 
highest court of judicature of the Commonwealth, whatever 
its name may be. The very fact that the organization 
of the Supreme Judicial Court has remained substantially 
unchanged for nearly eighty years makes it very difficult, 
at the present day, to apply the words of the Constitution, 
even in imagination, to any other court. But it is to be 
remembered that the words, when first used, called up no 
such association. They were aptly chosen to define the 
meaning in view. ‘Supreme’ is literally * highest,’ and may 
well have been substituted for ‘superior’ (the adjective 
theretofore uniformly applied to the highest court of the 
Province), in order to avoid the possibility of a higher etill, 
indicated by the use of that word. Indeed that name may 
have been originally selected for the reason that under the 
Province Charter, and until the Revolution, an appeal lay 
from that court to the King in Council. (Ane. Chart. 32.) 

‘¢ The Constitution further declares that the judges of the 
Supreme Judicial Court shall hold ‘ their offices’ during good 
behavior ; that is to say, shall, so long as they behave them- 
selves well, hold the office of judge of the highest judicial 
tribunal of the Commonwealth. As there can never be but 
one highest judicial tribunal, and always must be one, so long 
as a judiciary department (without which no government can 
be administered) exists, it seems to follow that the justices 
of the Supreme Judicial Court (giving these words the same 
meaning in their commissions, that they have in the Constitu- 
tion), are entitled, by virtue of these commissions, to take 
their seats, in any highest court that may be created, be it 
called Superior Court, Court of Errors, Court of Appeals, or 
by any other name whatever, provided it be the Court invested 
with the power to prevent and correct the errors and abuses 
of all inferior courts. 

‘* The contemporaneous construction, shown by the facts 
before stated, most remarkably confirms this view. The 
Constitution provided that all the laws, theretofore adopted, 
used, and approved in the Province, Colony, or State of 
Massachusetts Bay, should remain in full force, until altered 
or repealcd by the Legislature; ‘ such parts only excepted as 
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are repugnant to the rights and liberties contained in this 
Constitution ;’ c. 6, art. 6; but it also provided that al] 
judicial officers should be appointed by the Governor; c. 2, 
$1, art. 9. The first Governor, as we have seen, without 
any authority from the State Legislature, or other instruction, 
except the Constitution; without any direction even as to the 
number of judges whom he might commission, except the 
Province law of 1699, establishing the Superior Court of 
Judicature ; proceeded at once to commission all the justices 
of that court, and no others, as judges of the Supreme 
Judicial Court of this Commonwealth. The Legislature (who 
had already established the salaries of these judges), four 
days later, to avoid any possibility of doubt concerning the 
continuance of the old Superior Court, declared that ‘ by the 
Constitution and Frame of Government of the Common- 
wealth of Massachusetts, the style and title of the same 
court is now the Supreme Judicial Court of the Common- 
wealth of Massachusetts;’ and vested the supreme judicial 
authority in the Supreme Judicial Court already so commis- 
sioned by the Governor. And the supreme judges, on the 
very day of the passage of this act, held their first term, the 
time and place of which were fixed only by the Province laws 
concerning the Superior Court. It would be difficult to find 
an instance in which the construction of a constitutional 
provision was more immediately and distinctly determined by 
the concurrent acts of the three great departments of the 
government.” 





CHAPTER IV. 


THE ANTI-SLAVERY DECISIONS OF 1781 AND 1783 AND THE 
HISTORY OF THE DUTY OF THE COURT IN REGARD TO 
UNCONSTITUTIONAL LEGISLATION, 


The first case of the most far-reaching national importance 
came before the Massachusetts Court in 1781. In 1781 Nathaniel 
Jennison was indicted for an assault on Quock Walker. The 
defendant justified his assault on the ground that Walker was his 
slave. The case was tried before the whole Court, consisting of 
Chief Justice Cushing, and Justices Nathaniel P. Sargent, David 
Sewall, and Increase Sumner. The following extract from the 
original notebook of Chief Justice Cushing was read before the 
Massachusetts Historical Society on April 16, 1874, by Chief Jus- 
tice Horace Gray, who then produced the original notebook which 
had been loaned to him for the purpose. 


CHARGE OF THE CHIEF JUSTICE. 
‘6 Fact proved. 

‘* Justification that Quack is a slave— and to prove it ’tis 
said that Quack, when a child about 9 months old, with his 
father and mother, was sold by bill of sale in 1754, about 
29 years ago, to Mr. Caldwell, now deceased; that, when he 
died, Quack was appraised as part of the personal estate, 
and set off to the widow in her share of the personal estate ; 
that Mr. Jennison, marrying her, was entitled to Quack as 
his property ; and therefore that he had a right to bring him 
home when he ran away; and that the defendant only took 
proper measures for that purpose. And the defendani’s 
counsel also rely on some former laws of the Province, which 
give countenance to slavery. 

‘¢To this it is answered that, if he ever was a slave, he 
was liberated both by his master Caldwell, and by the widow 
after his death, the first of whom promised and engaged he 
should be free at 25, the other at 21. 

** As to the doctrine of slavery and the right of Christians 
to hold Africans in perpetual servitude, and sell and treat 
them as we do our horses and cattle, that (it is true) has been 
heretofore countenanced by the Province Laws formerly, but 
nowhere is it expressly enacted or established. It has been a 
usage —a usage which took its origin from the practice of 





some of the European nations, and the regulations of British 
government respecting the then Colonies, for the benefit of 
trade and wealth. But whatever sentiments have formerly 
prevailed in this particular or slid in upon us by the example 
of others, a different idea has taken place with the people of 
America, more favorable to the natural rights of mankind, 
and to that natural, innate desire of Liberty, with which 
Heaven (without regard to color, complexion, or shape of 
noses) (features) has inspired all the human race. And upon 
this ground our Constitution of Government, by which the 
people of this Commonwealth have solemnly bound them- 
selves, sets out with declaring that all men are born free and 
equal — and that every subject is entitled to liberty, and to 
have it guarded by the laws, as well as life and property — 
and in short is totally repugnant to the idea of being born 
slaves. This being the case, I think the idea of slavery is 
inconsistent with our own conduct and Constitution; and 
there can be no such thing as perpetual servitude of a rational 
creature, unless his liberty is forfeited by some criminal con- 
duct or given up by personal consent or contract. 


** Verdict guilty.” 


In a note prepared by Chief Justice Gray it appears also that 
two civil actions had been brought in 1781 concerning this same 
man, Quock Walker, one an action of trespass by Walker against 
Jennison for assault in which Walker obtained a verdict for fifty 
pounds damages, from which the defendant Jennison appealed to 
the September term, 1781, of the Supreme Judicial Court, but there 
defaulted so that the judgment below was affirmed. The second 
civil action was trespass on the case brought by Jennison against 
John and Seth Caldwell for unlawfully soliciting and seducing 
Walker from the business and service of Jennison and for hinder- 
ing and preventing him in reclaiming his said servant. The Cald- 
wells pleaded not guilty. The case was tried before a jury in the 
court of Common Pleas where Jennison obtained a verdict and 
judgment for twenty-five pounds. The defendants Caldwell 
appealed to the September term, 1781, of the Supreme Judicial 
Court and the case was tried before the court, consisting of Jus- 
tices Nathaniel P. Sargent, David Sewall, and James Sullivan 
(the Chief Justice being absent). 

Upon the trial the defendants were found not guilty so that 
Jennison lost his judgment below. 
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Chief Justice Gray concludes his study as follows: 


‘*The reasonable conclusion seems to be that the doctrine 
that slavery was abolished in this Commonwealth by the 
Declaration of Rights was declared in 1781 by the three asso- 
ciate justices in the absence of the Chief Justice, upon the 
trial of the civil action brought by Jennison against the Cald- 
wells, but not being universally assented to throughout the 
State, the indictment of Jennison was brought to trial in 1783 
before the whole court, and the same doctrine being then dis- 
tinctly affirmed by the chief justice and the jury instructed 
accordingly, was thereby conclusively established as the law 
of the commonwealth.” * 


Tue PecuLiaR IMPORTANCE OF THESE DECISIONS IN THE HIsTORY 
or ConstiTuTIONAL LAw as THE First Direct APPLICATION 
BY THE Court oF THE ConsTITUTION oF 1780 as THE Svu- 
PREME LAW OF THE LAND. 

This case has excited considerable interest from time to time 
because of its relation to the history of the institution of slavery, 
but its importance in the history of constitutional law does not 
appear to have attracted particular attention. The entry of the 
charge in the notebook of the Chief Justice never appears to have 
been printed until 1874 when it was produced by Chief Justice 
Gray. Previous to that time, during the sixties, there were some- 
what vehement disagreements between some historical students in 
regar(l to the subject of slavery and the effect of the Massachu- 
setts constitution upon it. Mr. George H. Moore, Librarian of 
the New York Historical Society, published in 1866 his ‘* Notes 
on the History of Slavery in Massachusetts,” in which he refers 
in his table of contents to these decisions as ‘** Judicial Legislation ” 
and alleges that there was no real foundation for the decision of 
the Court as to the interpretation placed upon the Bill of Rights 





* There were probably a number of other slavery cases in the Courts at this time of a 
similar character. One of them in Berkshire County, Brown and Bet v. Ashley, commenced 
by writ of replevin at the August term of the Court of Common Pleas in 1781, has been 
recorded as follows : 

Colonel Ashley, a leading citizen of Berkshire, had several negro slaves who under some 
harsh provocation had fled from their master and had been reclaimed. Theodore Sedgwick, 
then living in Sheffield, interested himself in their behalf and the replevin writ was the 
result. The defendant pleaded that the plaintiffs were his negro servants for life and upon 
this plea the issue was joined. The plaintiffs were represented by Mr. Sedgwick and 
Tapping Reeve, the distinguished lawyer of Litchfield, Conn., and the defendant by Davis 
Noble, of Williamstown, and Jonathan Canfield, of Sharon, Conn. The jury returned a 
verdict for the plaintiffs and the defendant appealed to the Supreme Judicial Court, but the 


judgment was not reversed. (See Child’s ‘‘ Gazetteer of Berkshire County,” 1885, pp. 349, 
350, 367, 368.) 
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and he quotes contemporary newspaper advertisements of slave 
sales which were published during the continuance of the conven- 
tion and for some time thereafter. 

Moore was dealing merely with the question of interpretation 
in the light of surrounding circumstances. But as Chief Justice 
Gray says, obviously in answer to Mr. Moore’s criticisms which 
had been made to the Massachusetts Historical Society Proceed- 
ings a few years before Chief Justice Gray spoke: 


‘¢Tt should not be overlooked that the Constitution of 1780 
gave the right of suffrage to ‘every male person, being 
twenty-one years of age,’ and having a certain amount of 
property, and omitted the words ‘ being free’ and ‘ excepting 
negroes, Indians, and Mulattoes,’ which had been inserted in 
the Constitution rejected by the people in 1778; and that 
Chief Justice Cushing, Justices Sargent, Sewall, Sullivan, 
and Sumner, as well as Levi Lincoln and Caleb Strong (the 
counsel of the Caldwells in the action brought against them 
by Jennison) and Attorney-General Paine (who tried the 
indictment against Jennison) had all been members of the 
Convention which framed the Constitution of 1780, and all of 
them, except Justices Sargent and Sumner and Mr. Lincoln, 
members of the committee which framed the Declaration of 
Rights.” (Journal of the Convention of 1780, as printed in 
1832, pp. 8, 10, 11, 12, 14, 15, 16, 28, 29, 30, 234, 257.) 

‘¢ All subsequent investigation of the subject of the aboli- 
tion of slavery in Massachusetts has confirmed the accuracy 
of the statement drawn up by our founder, Dr. Jeremy Bel- 
knap, April 21, 1795, in answer to the queries of Judge 
Tucker, of Virginia, and printed in the fourth volume of our 
Collections. Dr. Belknap says: 

‘¢¢ The present Constitution of Massachusetts was estab- 
lished in 1780. The first article of the Declaration of Rights 
asserts that ‘‘all men are born free and equal.” This was 
inserted not merely as a moral or political truth, but with 
particular view to establish the liberation of the negroes on 
a general principle, and so it was understood by the people at 
large ; but some doubted whether this was sufficient.’” 


After these decisions Jennison petitioned the legislature, ‘ set- 
ting forth that he was deprived of ten negro servants by a judg- 
ment of the Supreme Judicial Court on the following clause of the 
constitution, ‘ that all men are born free and equal ;’ and praying 
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that, if such judgment is approved of, he may be freed from his 
obligations to support said negroes.” (3 Journal of the House of 
Representatives, 99.) The legislature discussed the subject but 
never did anything about it, evidently taking the view that the 
Court had laid down that whatever recognition of slavery there 
may have been in the earlier Province laws in the form of obliga- 
tion to support, etc., those laws had been directly abrogated by 
the Constitution which it was the business of the Courts to apply 
directly. 

In this connection it is important to remember that the Consti- 
tution of 1780, Chapter VI., Article VI., provided as follows: 


** All the laws which have heretofore been adopted, used, 
and approved in the Province, Colony, or State of Massa- 
chusetts Bay, and usually practised on in the courts of law, 
shall still remain and be in full force, until altered or repealed 
by the legislature; such parts only excepted as are repugnant 
to the rights and liberties contained in this constitution.” 


This provision of course expressly directs the courts to apply 
the test of constitutionality to all provincial statutes previously 
passed before deciding that they were operative after 1780, but it 
would be absurd to say that the test of constitutionality was to be 


applied only to legislation passed before 1780, and not to legisla- 
tion which might be passed after that date, for otherwise the leg- 
islature, if it saw fit, could have reénacted in identical words any 
such obnoxious acts, including statutes recognizing slavery. 


THE HISTORY OF THIS DUTY OF THE COURT. 


The history of these slavery decisions leads to a fuller account 
of this duty of the court as one of the three coédrdinate depart- 
ments of the government. An understanding of the history of 
this duty in Massachusetts is peculiarly necessary to an apprecia- 
tion of the real position of the court in the history, and in the 
present government, of the commonwealth. 

All fundamental ideas about government are old and the history 
of human society consists mainly of the way in which men redis- 
cover and apply to varying economic conditions ideas which have 
been forgotten. In order to understand this matter it is necessary 
that most of us should rediscover a few of the ideas of Massa- 
chusetts. 

As a result mainly of the broad construction, by some courts, 
of the Fourteenth Amendment to the Federal Constitution, which 
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was a ** Civil War” amendment, and of the practice in some states 
of putting all kinds of detailed legislative provisions into their 
constitutions, courts have been much criticised and attacked in 
recent years for their decisions declaring statutes unconstitutional. 
These attacks have not been confined to the construction of par- 
ticular clauses. There is nothing new about such attacks. They 
have appeared as part of the political thunder at intervals ever 
since 1800. The duty of courts in this connection has been 
spoken of as a ‘‘ usurpation of power which it was never intended 
that they should have.” Three things have probably contributed 
to this result which may not be generally appreciated. First, the 
habit of looking for a precedent, rather than a principle, has led 
men to rely on Chief Justice Marshall’s opinion in Marbury ». 
Madison; although he himself looked for the principle without 
worrying about the precedents. Second and third, the combined 
forces of Anti-Federalist ‘‘ politics” on one side, and the Ameri- 
can tendency to self-glorification on the other, stepped in and 
asserted that it was exclusively an American idea invented by 
Chief Justice Marshall. The fact that there were few printed law 
reports before 1803 when Marbury v. Madison was decided helped 
this myth. Recent researches have uncovered a mass of buried 
information showing that the principle was neither exclusively 
American nor invented by Marshall. This material is now easily 
accessible to those interested.* It is impossible to discuss it all 
here. 

But since constitutional government in America, so far as it is 
expressed in writing, developed largely from the ideas expressed 
by James Otis and the Massachusetts men who framed the consti- 
tution of 1780, the intention here is simply to present evidence 
from Massachusetts and to express the conviction that the central 
idea of the American Revolution, and of the establishment of the 
United States of America and of the Commonwealth of Massa- 
chusetts, was the assertion of a body of principles and plan of 
government to be applied directly as law against anybody and every- 
body when occasion should arise, by an impartial, independent court. 

There is nothing new in this idea. But the demonstration of it 
has generally been by reference to assumed knowledge of the 
reader rather than by giving him the story. It was substantially 
expressed by Madison in 1788 in the 48th number of the “ Feder- 
alist ” in which he quotes from Jefferson’s ‘* Notes on the State of 


* See Reports of the Special Committee of the New York Bar Association for 1915, 1916, 
and 1917 on ‘‘ The Duty of Courts to Refuse to Execute Statutes in Contravention of the 
Fundamental Law ”’ and the mass of material therein referred to. 
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“From a portrait by Blackburn in 1755, an artist who succeeded Smibert and 
preceded Copley . . in Boston, The painting possesses only moderate merit 
the expression of the counterance gives little idea of the energy of his character. 
It rather answers to his own description of himself in page 384 when he says 
that he was naturally fond of pleasure and amusement. 
Otis 


(Tudor's "Life of James 
495.) 
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Virginia,” which were written in 1781-1783 for the information of 
the French Ministry and for private distribution when Jefferson 
was governor of Virginia. (See Ford’s Edition of Jefferson’s Writ- 
ings, Vol. III., 68-70.) This passage from Madison’s number of 
the ‘‘ Federalist ” was as follows, in explanation of the declaration 
in the Virginia constitution ‘‘that the three great departments 
ought not to be intermixed.” 

‘¢The authority in support of it is Mr. Jefferson, who besides 
his other advantage for remarking the operation of the govern- 
ment, was himself the Chief Magistrate of the state. In order to 
convey fully the ideas with which his experience had impressed 
him on this subject, it will be necessary to quote a passage of 
some length from his very interesting * Notes on the State of 
Virginia’ (p. 195): ‘* All the powers of government, legislative, 
executive, and judiciary, result to the legislative body. The con- 
centrating these in the same hands, is precisely the definition of 
despotic government. It will be no alleviation that these powers 
will be exercised by a plurality of hands, and not by a single one. 
One hundred and seventy-three despots, would surely be as oppres- 
siveasone. Let those who doubt it. turn their eyes on the Republic 
of Venice. As little will it avail us that they are chosen by our- 
selves. An elective despotism was not the government we fought 
for; but one which should not only be founded on free principles, 
but in which the powers of government should be so divided and 
balanced among several bodies of magistracy, as that no one could 
transcend their legal limits, without being effectually checked and 
restrained by the others.’ ” 

With the laudable desire to be thorough, we are told to study 
Locke, Montesquieu, Rousseau, and others as the ‘* sources” of 
the American system. ‘This is all interesting and important and, 
of course, some men of that time did read the ‘‘ sources,” but the 
things which were really widely read, and on which the general 
constructive sentiments of the community were based, were the 
papers written by James Otis and Samuel and John Adams and 
their associates and their practical application and improvement of 
the ideas of Locke and others. 


JaMES OTIS AND THE Writs OF ASSISTANCE. 


‘** Whenever you shall find a painter, male or female, I pray 
you to suggest a scene and a subject for the pencil. 

* The scene is the Council Chamber in the old Town House in 
Boston. The date is in the month of February, 1761, nine years 
before you entered my office in Cole Lane. 


. 
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‘¢ That council chamber was as respectable an apartment as the 
House of Commons or the House of Lords in Great Britain, in 
proportion, or that in the State House in Philadelphia, in which 
the Declaration of Independence was signed, in 1776. In this 
chamber, round a great fire, were seated five Judges, with Lieu- 
tenant-Governor Hutchinson at their head, as Chief Justice, all 
arrayed in their new, fresh, rich robes of scarlet English broad- 


cloth; in their large cambric bands, and immense judicial wigs, 
In this chamber were seated at a long table all the barristers at 
law of Boston, and of the neighboring county of Middlesex, in 
gowns, bands, and tie wigs. . . 

**In a corner of the room must be placed as a spectator and an 
auditor, wit, sense, imagination, genius, pathos, reason, prudence, 
eloquence, learning, and immense reading, hanging by the shoul- 
ders on two crutches, covered with a great cloth coat, in the person 
of Mr. Pratt, who had been solicited on both sides, but would 
engage on neither, being, as Chief Justice of New York, about 
to leave Boston forever. Two portraits, at more than full length, 
of King Charles the Second and of King James the Second, in 
splendid golden frames, were hung up on the most conspicuous 
sides of the apartment. . . 

‘* One circumstance more. Samuel Quincy and John Adams 
had been admitted barristers at that term. John was the youngest. 
He should be painted looking like a short, thick archbishop of 
Canterbury, seated at the table with a pen in his hand, lost in 
admiration, now and then minuting those poor notes which your 
pupil, Judge Minot, has printed in his history,* with some inter- 
polations.¢ . . . 

** You have now the stage and the scenery. Next follows a 
narration of the subject. . . 

‘* When the British ministry received from General Ambherst 
his despatches, announcing the conquest of Montreal, and the 
consequent annihilation of the French government in America, in 
1759, they immediately conceived the design, and took the resolu- 
tion of conquering the English colonies, and subjecting them to 
the unlimited authority of Parliament. With this view and inten- 
tion they sent orders and instructions to the collector of the 
customs in Boston, Mr. Charles Paxton, to apply to the civil 
authority for writs of assistance, to enable the custom house 


* Vol. IL., pp. 89-99. 





t The extract is omitted. The speech is printed, with the emission of the interpolations, 
in Vol. II. of the works of John Adams, Appendix, p. 523. It was not in the letter as first 
published. 
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officers, tide-waiters, land-waiters, and all, to command all sheriffs 
and constables, etc., to attend and aid them in breaking open 
houses, stores, shops, cellars, ships, bales, trunks, chests, casks, 
packages of all sorts, to search for goods, wares, and merchan- 
dise, which had been imported against the prohibitions or without 
paying the taxes imposed by certain acts of Parliament, called 
the acts of trade; that is, by certain parliamentary statutes, 
which had been procured to be passed from time to time for a 
century before, by a combination of selfish intrigues between 
West India planters and North American royal governors. These 
acts never had been executed as revenue laws, and there never 
had been a time when they would have been or could have been 
obeyed as such. 

‘Mr. Paxton . . . thought it not prudent to commence 
his operations in Boston. For obvious reasons, he instructed his 
deputy collector in Salem, Mr. Cockle, to apply by petition to the 
Superior Court, in November, 1760, then sitting in that town, for 
writs of assistance. Stephen Sewall was then Chief Justice of 
that Court. . . . He expressed great doubts of the legality 
of such a writ, and of the authority of the Court to grant it. 
Not one of his brother judges uttered a word in favor of it; but 
as it was an application on the part of the crown, it must be 
heard and determined. After consultation, the Court ordered the 
question to be argued at the next February term: in Boston, 
namely in 1761. 

‘“‘In the mean time Chief Justice Sewall died, and Lieutenant-' 
Governor Hutchinson was appointed Chief Justice of that Court 
in his stead. Every observing and thinking man knew that this 
appointment was made for the direct purpose of deciding this 
question in favor of the crown, and all others in which it should 
be interested. An alarm was spread far and wide. Merchants of 
Salem and Boston applied to Mr. Pratt, who refused, and to Mr. 
Otis and Mr. Thacher, who accepted, to defend them against the 
terrible menacing monster, the writ of assistance. Great fees 
were offered, but Otis, and I believe, Thacher, would accept of 
none. ‘In such a cause,’ said Otis,‘ I despise all fees.’ . . . 

““Now for the actors and performers. Mr. Gridley argued 
with his characteristic learning, ingenuity, and dignity, and said . 
everything that could be said in favor of Cockle’s petition; all 
depending, however, on the ‘if the Parliament of Great Britain 
is the sovereign legislature of all the British empire.’ Mr. 
Thacher followed him on the other side, and argued with the 
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softuess of manners, the ingenuity and cool reasoning, which 
were remarkable in his amiable character. 

‘* But Otis was a flame of fire! — with a promptitude of clasgj- 
cal allusions, a depth of research, a rapid summary of historical 
events and dates, a profusion of legal authorities, a prophetic 
glance of his eye into futurity, and a torrent of impetuous 
eloquence, he hurried away every thing before him. American 
independence was then and there born. : 

‘* Mr. Otis’ popularity was without bounds. In May, 1761, he 
was elected into the House of Representatives by an almost 
unanimous vote. On the week of his election, I happened to be 
at Worcester, attending the Court of Common Pleas, of which 
Brigadier Ruggles was Chief Justice, when the news arrived from 
Boston of Mr. Otis’ election. You can have no idea of the 
consternation among the government people. Chief Justice 
Ruggles, at dinner at Colonel Chandler’s on that day, said, ‘ Out 
of this election will arise a d d faction, which will shake this 
province to its foundation.’ Ruggles’ foresight reached not 
beyond his nose. That election has shaken two continents, and 
will shake all four. For ten years Mr. Otis, at the head of his 
country’s cause, conducted the town of Boston, and the people of 
the province, with a prudence and fortitude, at every sacrifice of 
personal interest, and amidst unceasing persecution, which would 
have done honor to the most virtuous patriot or martyr of 
antiquity.” * 

The reason for beginning the constitutional history of the 
Supreme Judicial Court of Massachusetts with this picture of 
Otis by John Adams will appear later. 

In his argument thus pictured by John Adams, James Otis 
argued, ‘** This writ is against the fundamental principles of law 

the privilege of house” (see Quincy’s Reports, 471-473, 
55-56) ; and as Horace Gray said of him, in his notes to Quincy’s 
reports, he ‘‘ thus foreshadowed the principle of American Con- 
stitution law, that it is the duty of the judiciary to declare 
unconstitutional statutes void.” His (Otis) main reliance was the 
well-known statement of Lord Coke in Dr. Bonham’s case— 
‘*It appeareth in our books, that in many cases the common law 
will control Acts of Parliament and adjudge them to be utterly 
void ; for where an Act of Parliament is against common right 
and reason or repugnant or impossible to be performed, the com- 
mon law will control it and adjudge it to be void” (Coke Rep. 
118a). Otis seems also to have had in mind the equally familiar 





* Letter of John Adams to William Tudor, March 29, 1817, Old South Leaflet, No. 179. 
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dictum of Lord Hobart — *‘ Even an act of Parliament made 
against natural equity, as to make a man judge in his own case, 
is void in itself . . . ” (Day v. Savadge, Hob, 87). Lord 
Holt is reported to have said, ‘* What my Lord Coke says in Dr. 
Bonham’s case in his 8 Rep. is far from any extravagancy, for it 
is a very reasonable and true saying, That if an act of Parliament 
should ordain that the same person should be party and judge, 
or what is the same thing, judge in his own cause, it would be a 
void act of Parliament (City of London v. Wood, 12 Mod. 687).” 

The law was laid down in the same way, on the authority of the 
above vases, in Bacon’s Abridgment, first published in 1735; in 
Viner’s Abridgment, published 1741-51, from which Otis quoted 
it; and in Comyn’s Digest, published 1762-7, but written more 
than twenty years before. And there are older authorities to the 
same effect. So that at the time of Otis’ argument his position 
appeared to be supported by some of the highest authorities in the 
English law. (Bac. Ab. Statutes, A. Vin. Ab. Statutes, E. 6. 
pl. 15; ante, 51; Com. Dig. Parliament, R.27 . . . ). The 
same doctrine was repeatedly asserted by Otis, and was a favorite 
in the colonies before the Revolution. (Quincy, 521-7; see also, 
2 John Adams’ Works, 525, Appendix.) 

John Adams has given us the best recorded account of Otis’ 
argument. This case and the state of mind of the community 
reflected by it were, of course, the direct occasion for the drafting 
and adoption of the Fourteenth Article of the Massachusetts Bill 
of Rights against unreasonable searches, etc. 

And when that article was adopted it was meant that it should be 
law and that it should be applied directly as law and that no leg- 
islature, governor, or court should have authority to disregard it. 

Further evidence of this may be found between 1761 and the 
beginning of the Revolution in the work of Otis and Adams. 

During this period Otis wrote his ‘‘ Vindication of the Conduct 
of the House of Representatives,” and his ‘* The Rights of tlie 
British Colonies Asserted and Proved.” These papers were 
printed in pamphlet form and were widely distributed and were 
reprinted in England. 

Otis, through these pamphlets, supplemented by his correspond- 
ence and other writings, led the movement for civil liberty in 
Massachusetts. His papers contain the ideas which were subse- 
quently abbreviated and restated, often in the exact words, in the 
Declaration of Independence, and later in the constitution of 
Massachusetts. This is worth illustrating at some length by pas- 
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sages, generally unknown or forgotten, in order to establish an 
historical perspective. 

In his paper on ‘‘ The Rights of the British Colonies” in 1764 
he said : 


‘Government is . . . mostevidently founded on the 
circumstances of our nature. It is by no means an arbitrary 
thing depending merely upon compact or human will for its 
existence. . . . This supreme absolute power is origi- 
nally and ultimately inthe people. . . . Tyranny of all 
kinds is to be abhorred whether it be in the hands of one, ora 
few, or of many” (pp. 8, 9). 

‘*The end of government being the good of mankind 
points out its great duties; it is above all things to provide 
for the security, quiet, and the happy enjoyment of life, 
liberty, and property. There is no one act which a govern- 
ment can have a right to make that does not tend to the 
advancement of the security, tranquillity, and prosperity of 
the people. . . . Men cannot live apart or independent 
of each other . . . and yet they cannot live together 
without contests. These contests require some arbitrator to 
determine them. The necessity of a common, indifferent, 
and impartial judge, makes all men seek one” (pp. 10, 11). 

‘*The same law of nature and of reason is equally obli- 
gatory on a democracy, aristocracy, and a monarchy. 

The grand political problem in all ages has been to invent the 
best combination or distribution of the supreme powers of 
legislation and execution” (pp. 13, 14). 

‘* IT take it, every subject has a right to give his sentiments 
to the public, of the utility or inutility of any act whatsoever, 
even after it is passed, as well as while it is pending. — The 
equity and justice of a bill may be questioned, with perfect 
submission to the legislature. Reasons may be given, why 
an act ought to be repeal’d, & yet obedience must be yielded 
to it till that repeal takes place. If the reasons that can be 
given against an act, are such as plainly demonstrate that it 
is against natural equity, the executive courts will adjudge 
such act void. It may be questioned by some, tho’ I make no 
doubt of it, whether they are not obliged by their oaths to 
adjudge such act void. If there is nota right of private judg- 
ment to be exercised, so far at least as to petition for a repeal, 
or to determine the expediency of risking a trial at law, the 
parliament might make itself arbitrary, which it is conceived 
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it cannot by the constitution. — I think every man has a right 
to examine as freely in the origin, spring and foundation of 
every power and measure in a commonwealth, as into a piece 
of curious machinery, or a remarkable phenomenon in nature; 
and that it ought to give no more offence to say, the parlia- 
ment have erred, or are mistaken, in a matter of fact or of 
right, than to say it of a private man, if it is true of both. 
If the assertion can be proved with regard to either it is a 
kindness done them to show them the truth. With regard to 
the public, it is the duty of every good citizen to point out 
what he thinks erroneous in the commonwealth ” (p. 41). 


After elaborating these ideas and quoting freely from Locke and 
from the English Bill of Rights of 1789 and the Act of Settlement 
of 1700, he proceeds : 


‘* Every British subject born on the continent of America 
. is entitled to all the natural, essential inherent and 
inseparable rights of our fellow subjects in Great Britain. 
Among those rights are the following, which it is humbly con- 
ceived no man or body of men, not excepting the parliament, 
justly, equitably, and consistently with their own rights and 
the Constitution, can take away.” ; 

**3dly. No legislative, supreme or subordinate, has a right 
to make itself arbitrary. , 

‘* 4thly. The supreme legislative cannot justly assume a 
power of ruling by extempore arbitrary decrees, but is bound to 
dispense justice by known settled rules, and by duly author- 
ized independent judges” (pp. 35, 36). 

*¢ That the colonists, bluck and white, born here, are free 
born British subjects, and entitled to all the essential civil 
rights of suchisatruth” . . . (p. 37). 

‘** To say the parliament is absolute and arbitrary is a con- 
tradiction. The parliament cannot make 2 and 2,5: Omnip- 
otency cannot do it. The supreme power in a state is jus 
dicere only : — jus dare, strictly speaking, belongs alone to 
God. Parliaments are in all cases to declare what is for the 
good of the whole; but it is not the declaration of parliament 
that makes it so: ‘There must be in every instance a higher 
authority, viz., GOD. Should an act of parliament be against 
any of his natural laws, which are immutably true, their declara- 
tion would be contrary to eternal truth, equity, and justice, 
and consequently void; and so it would be adjudged by the 
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parliament itself, when convinced of their mistake. Upon 
this great principle, parliaments repeal such acts, as soon ag 
they find they have been mistaken, in having declared them to 
be for the public good, when in fact they were notso. When 
such mistake is evident and palpable, . . . the judges of 


the executive courts have declared the act ‘of a whole parlia- 
ment void.’ See here the grandeur of the British constitu- 
tion. See the wisdom of our ancestors. The supreme legis. 
lature, and the supreme executive, are a perpetual check and 
balance to each other. If the supreme executive errs, it is 
informed by the supreme legislative in parliament: Jf the 
supreme legislative errs, it is informed by the supreme executive 
in the King’s courts of law — Here, the King appears, as rep- 
resented by his judges, in the highest lustre and majesty, as 
supreme executor of the commonwealth; and he never shines 
brighter, but on his Throne, at the head of the supreme legis- 
lative. This is government. This is a constitution to pre- 
serve which, either from foreign or domestic foes, has cost 
oceans of blood and treasure in every age: and the blood and 
the treasure have upon the whole been well spent” (p. 47). 


‘¢ The term ‘ Executive Courts’ (used in the above passage) was 
commonly applied to courts of justice as distinguished from the 
Legislative or ‘General Court.’” (See Quincy’s Report, 474, 
Note la.) 

The famous ‘ circular letter,” dated February 11, 1768, sent by 
the Massachusetts legislature to the speakers of the several colonies 
as a protest against ‘‘ taxation without representation” contained 
this statement: 


** that it is an essential, unalterable in nature, engrafted into 
the British constitution, as a fundamental law, and ever held 
sacred and irrevocable by the subjects within the realm, that 
what a man has honestly acquired, is absolutely his own; 
which he may freely give, but cannot be taken from him, 
without his consent; that the American subjects may, there- 
fore, exclusive of any consideration of charter rights, witha 
decent firmness, adapted to the character of freemen and 
subjects, assert this natural and constitutional right.” (See 
Tudor’s * Life of Otis,” pp. 314, 315.) 


These circular letters created such a disturbance that the Eng- 
lish ministry demanded that the House rescind the letter on 
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penalty of being dissolved for refusal. The House refused to 
rescind by a vote of 92 to 17 and the decision was received 
throughout the province and the colonies with enthusiasm. (See 
Tudor’s Life of Otis, pp. 316-322.)* 

Otis referred constantly to Lord Coke, Lord Holt, and others, 


and as stated by Horace Gray in his note in Quincy’s Report already 
referred to, at pages 526, 527: 


‘* At the time of Otis’ argument his position appeared to 


be supported by some of the highest authorities in English 
law.” 


It is not material to what extent he was historically sound in 
the light of modern research and analysis in his reference to his 
precedents as to the test of the ‘** law of God.” Of course, he, as 
well as his successors, realized that that is a somewhat vague 
test to be applied by courts in such matters. The point is that the 
general sentiment of Massachusetts developed with the central idea 
that courts could and should disregard legislation as void, if con- 
trary to what they understood to be fundamental ‘‘ constitutional 
principles,” even though those principles were then unwritten. 

John Adams used the same argument before the governor and 
council when he appeared with Gridley and Otis in opposition to 


the Stamp Act (see Adams’ Works, Vol. 2, pp. 154-160). In 
memoranda which he used at that argument appear these notes 
** The law is the subject’s best birthright.” ‘+ Want of right and 
want of remedy is all one; for where there is no remedy there is 


* The way in which Otis and Samuel Adams worked together during the period from 1760 
to 1770 is described in Wm. Tudor’s Life of James Otis, pp. 316,317. In referring to this 
* circular letter’? Mr. Tudor says: 

“The whole of these documents, from which a few extracts have been taken, are some 
of the most able, as they were by their consequences among the most important of American 
State Papers. They were drawn up by Otis and revised by Samuel Adams; and though 
the style of the former is the most prevalent and obvious in their composition, yet traces of 
the other may be perceived. This was the common course of proceeding when these two 
gentlemen were on a committee together. Otis, whose great learning, quickness, keen per- 
ception, bold and powerful reasoning, made him the primary source of almost every meas- 
ure, generally gave the first draught; Adams, who saw toe everything, and blended great 
caution with incessant watchfulness and exertion, revised, corrected and polished where it 
might be requisite. The reports were then submitted in course, to the committee, for their 
sanction. This process is known to have taken place in regard to these documents. A 
friend of Otis, having met him while they were in preparation, inquired respecting them. 
His answer was ‘ They are nearly ready. I have written them all, and handed them over to 
Sam, to quieuvicue them.’ By this term, which might puzzle the etymologist, he used to 
express this kind of revision, that he was too careless and impatient to undertake. In regard 
to this subject, it may be here remarked, as applicable throughout, that there was no jeal usy 
respecting these political productions. They all contributed what they were most able to 
do in their composition ; the reputation of fine writing was too unimportant compared with 
the magnitude of the cause in which they were engaged, to excite a moment’s solicitude.” 
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no right,” and other similar statements with references to Coke’s 
** Institutes ” (see p. 159). 

The same ideas run through the letters of ‘*‘ Novanglus ” (John 
Adams) published in 1774 in the ‘* Boston Gazette” in answer to 
the letters of ‘* Massachusettensis” (supposed to have been 
Daniel Leonard), which appeared in the ‘* Massachusetts Gazette.” 
(See Adams’ Works, Vol. 4, p. 4.) 

Hutchinson, the Royal Chief Justice of Massachusetts, in 1765, 
speaking of the opposition to the Stamp Act, said: 


‘*The prevailing reason at this time is, that the act of 
Parliament is against Magna Charta, and the natural rights 
of Englishmen, and therefore, according to Lord Coke, null 
and void.” 


And on September 12, 1765, Hutchinson wrote : 


‘*Our friends to liberty take advantage of a maxim they 
find in Lord Coke that an act of Parliament against Magna 
Charta or the peculiar rights of Englishmen is ipso facto 
void.” (Quincy, 527 and 441.) 


This idea was so strong that it even got into the early seal of 
the Massachusetts colony, adopted in July, 1775, which was * an 
English American holding a sword in the right hand and Magna 
Charta in the left hand, with the words ‘ Magna Charta’ imprinted 
on it.” * 

Thomas Paine, whose pamphlet ‘‘Common Sense” first 
appeared early in 1776, of which thousands of copies were 
printed and distributed throughout the colonies, after urging a 
conference of representatives to frame a continental charter like 
Magna Charta, said: 


‘“*Yet that we may not appear to be defective even in 
earthly honors, let a day be solemnly set apart for proclaim- 
ing the charter; let it be brought forth, placed on the divine 
law, the word of God; let a crown be placed thereon, by 
which the world may know, that so far we approve of 
monarchy, that in America, THE LAW IS KING.” (Ed. 
February, 1776, pp. 47, 48.) 


On May 28, 1776, William Cushing, then recently appointed to 
the reorganized court, wrote to John Adams, then in Philadelphia: 


* See the history of Massachusetts Seals in Gray’s note to Quincy’s Reports, p. 468. 








‘**T can tell the grand jury the nullity of acts of parliament, 
but must leave you to prove it by the more powerful argu- 
ments of the jus gladii divinum, a power not peculiar to kings 
or ministers.” (See Note, Adams’ Works, Vol. IX., 
p- 391.) 


Adams, then Chief Justice of the Court, answered by letter of 
June 9, 1776, which has already been quoted. This letter was 
less than a month before the Declaration of Independence and in 
it he said: 


‘* You have my hearty concurrence in telling the jury the 
nullity of acts of parliament, whether we cau prove it by the 
jus gladii or not. I am determined to die of that opinion, let 
the jus gladii say what it will.” 


Adams was then in the midst of the critical period of the debate 
leading up to the Declaration of Independence by which the 
people of the country were fortified during the Revolution, which 
‘‘ proved” as Cushing said, and established Lord Coke’s view of 
the common law as to the nullity of arbitrary acts of parliament 
as the basis of the constitutional law of the United States. Thus 


were carried out the views of Otis which William Cushing had the 
courage to apply in his instructions to the grand jury as the basis 
of administering justice, in the midst of the Revolutionary War, 
and ‘‘ with a halter round his neck” in case that war was not 
successful. 


It is apparent from such passages that these men were working 
not merely for a government of laws in the abstract, but for a 
government of applied laws, and when the Adamses and their asso- 
ciates who succeeded Otis, came to frame a constitution they 
expressed principles with the intention that they should be applied 
as law, and they did it with the approval of those people of 
Massachusetts who believed in having a government, as distin- 
guished from those who did not like any kind of government. 

And in this connection it should be remembered that the 
arrangement of the words in Abraham Lincoln’s great Gettys- 
burg address was ‘‘a government of the people, by the people 
and for the people,” and that those last three words form the 
real climax of his speech. 

I believe it to be the fact that in Massachusetts during every min- 
ute of the entire period from 1780 until the present day not only 
the bulk of the men who drafted the constitution and who have 
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led in the development of the state under it, but the great bulk of 
the law-abiding people of the state have wanted and expected the 
provisions of the constitution to be directly applied and enforced 
as law by the courts for the protection of the rights guaranteed to 
all the people and to every one of the people against the legis- 
lature, the governor, and everyone else, including the courts 
themselves, and have been ready to insist so far as they could by 
argument that this should be done whenever their own individual 
rights were directly involved in litigation. That is what the 
Supreme Court was created for. It is the only view which is 
consistent with the rights of the individual or the minority against 
arbitrary power, whetler it be exercised by a slave-beater, a king, 
a governor, a legislature, a ** boss,” a group of ‘* politocrats,” or 
a voting majority in a democracy; and there is no better illustra- 
tion of this than the prompt action of the Court in applying the 
opening sentence of the Bill of Rights as law in the slavery cases 
with the approval of the community, as already explained. 


Francis LigeBER’s STATEMENT OF THE PRINCIPLE. 

As to the principle involved which was applied by Chief Justice 
Marshall, we do not have to resort to him, or to any other lawyer, 
for a statement of it. Probably the simplest, the most compre- 
hensive, and at the same time the most concise statement of it was 
made by a layman, and is to be found in Francis Lieber’s ‘ Civil 
Liberty and Self-Government.” 

Lieber was not a lawyer. He was a practical philosopher and 
one of the great teachers of American thinkers of the 19th cen- 
tury. He was born in Berlin in 1800. At the age of fifteen he 
volunteered in the Prussian army, on Napoleon’s return from Elba, 
and fought in the battles of Ligny, Waterloo, and Namur, in the 
last of which he was severely wounded. At twenty-one he went 
to Greece and joined in the revolution there. After various 
struggles he arrived in Rome where he made friends with the 
historian Niebuhr, then Prussian Ambassador, and lived in his 
household for two years. On returning to Germany he was per- 
secuted, by imprisonment and otherwise, for his liberal opinions, 
and at about the age of twenty-five he went to England. In 1827 
he came to Boston where he edited the ‘* Encyclopedia Americana.” 
He then became Professor of History and Political Philosophy and 
Economy in the state college of South Carolina and about twenty 
years later, in 1858, became professor of similar subjects at 
Columbia University in New York. During the period from 1827 
until his death in 1873 he was one of the best-informed and most 
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suggestive students of free institutions for the study of which his 
earlier experience had well fitted him. The first edition of his 
“Civil Liberty and Self-Government” was published in 1853. 
On page 178 appears the following statement: 


‘*The supremacy of the law requires that where enacted 
constitutions form the fundamental Jaw there be some authority 
which can pronounce whether the legislature itself has or has 
not transgressed it in the passing of some law, or whether a 
specific law conflicts with the superior law, the constitution. 
If a separate body of men were established to pronounce upon 
the constitutionality of a law, nothing would be gained. It 
would be as much the creature of the constitution as the 
legislature and might erras much as the latter. Quis custodet 
custodes? Tribunes or ephuri? They are as apt to transgress 
their powers as other mortals. But there exists a body of 
men in all well-organized polities, who, in the regular course 
of business assigned to them, must decide upon clashing 
interests, and do so exclusively by the force of reason, 
according to law, without the power of armies, the weight of 
patronage or imposing pomp, and who, moreover, do not 
decide upon principles in the abstract, but upon practical 


cases which involve them — the middle-men between the pure 
philosophers and the pure men of government. These are 
the judges — courts of law.” * 


* In Quiney’s ‘*‘ Memoir of John Quincy Adams” (pp. 8, 9) it appears that in 1791 young 
Adams, then 27 years old, “‘ while waiting for professionalemployment . . . was drawn 
into political discussions. Thomas Paine had just then published his ‘ Rights of Man.’ 

In aseries of essays, signed Publicola, published in the ‘ Columbian Centinel’ he (J. 
Q. Adams) states and controverts successively the fundamental doctrines of Paine’s work ; 
denies that ‘ whatever a whole nation chooses to do it has a right to do’ and maintains, in 
opposition, that ‘ nations no less than individuals, are subject to the eternal and immutable 
laws of justice and morality.’”’ 

It is interesting to notice that the ground thus taken by young John Quincy Adams in 1791 
is the professed ground on which the United States is to-day entering the European War, 
and is, of course, the basis of international law and of all the current discussion of future 
international arbitration and international peace as well as the basis of domestic constitu- 
tional law. International peace is simply an extension on a larger scale of the idea of a 
family, town, city, state or national government. In each case it is an armed truce in the 
eternal corflict of human forces and the basis of the truce is, the recognition and application 
of certain principles which are accepted as the most likely to result in approximate justice. 
Thus the direct application of principles as law by somebody ‘‘as free, impartial and inde- 
pendent as the lot of humanity will admit” is the real basis of any popular government and, 
whatever we may please to think about it, we cannot escape the fact. As is said by Sumner 
in his “ Advancing Social and Political Organization in the United States”: 

“Tn a century and a half or two centuries there has grown up here all this vast and com- 
Plicated industrial organization which we now see, with its hundreds of occupations, its 
enormous plant and apparatus of all kinds, connected throughout by mutual relations of 
dependence, kept in order by punctuality and trustworthiness in the fulfillment of engage- 
ments, dependent upon assumptions that men will act in a certain way and want certain 
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After reading this passage it is interesting to turn back for the 
purpose of comparison to the sentences of Otis, already quoted. 


‘¢*Men cannot live apart or independent of each other, 

. Yet they cannot live together without contests. These 

contests require some arbitrator to determine them. The neces- 

sity of a common, indifferent, and impartial judge makes all 
men seek one.” 


It is reasonably safe to say that if the legislature to-day should 
pass a statute which arbitrarily and unreasonably took away the 
house of the most violent critic of the courts and gave it to some 
one else without compensation or if it unreasonably abridged his 
right of free speech he would forthwith appear in court and ask 
and expect the court to apply directly as law in his favor 
the constitutional provisions. There is, perhaps, no better 
example of this than the recent case of Bogni v. Perotti, 224 Mass. 
152, in which a branch of the ** Industrial Workers of the World” 
sought an injunction against a branch of the ‘* American Federa- 
tion of Labor” and asked the Court to declare the so-called 


things, and, in spite of ite intricacy and complication, working to supply our wants with 
such smoothness and harmony that most people are unaware of its existence. They live in 
it as they do in the atmosphere.” 

Men “criticise the ‘system,’ by which they mean the social world as itis. They do not 
perceive that the world of human society is what has resulted from thousands of years of 
life. It is not a system any more than a man sixty years old is asystem. It is a product. 
To talk of making another system is like talking of making a man of sixty into something 
else than what his life has made him.’’ (‘* The Challenge of Facts,’ pp. 294, 55.) 

And there is the same sort of misunderstanding as to the nature of a written constitution 
of the type with which we are familiar in Massachusetts as distinguished from the inter. 
minable documents with legislative provisions that have been experimented with in some 
states. Accordingly the following note to Francis Lieber’s “ Civil Liberty and Self-Goverp 
ment ”’ (1853 ed., Vol. I., p. 178) is worth quoting : 

“They are generally called written constitutions; but it is evident that the essential dia- 
tinction of constitutions, derived from their origin, is not whether they are written or 
unwritten, which is incidental, but whether they are enacted or cumulative. The English 
constitution, that is the aggregate of those laws and rules which are considered of funda- 
mental importance and essential in giving to the state and its government those features 
which characterize them, or those laws and institutions which give to England her peculiar 
political organic being, consist in cumulated usages and branches of the common law, ia 
decisions of fundamental importance, in self-grown and in enacted institutions, in compacts, 
and in statutes embodying principles of political magnitude. From these we have extracted 
what has appeared important or applicable to our circumstances, we have added, expanded 
and systematized, and then enacted-this aggregate as a whole, calling it a constitution — 
enacted not by the legislature, which is a creature of this very constitution, but by the 
people. Whether the constitution is written, printed, carved in stone, or remembered only, 
as laws were of old, is notthe distinctive feature. It isthe positive enactment of the whole 
at one time, and by distinct authority, which marks the difference between the origin of our 
constitutions and those of England or ancient Rome. Although the term written constita- 
tion does not express the distinctive principle, it was nevertheless natural that it should 
have been adopted, for it is analogous to the term lex scripta, by which the enacted or 
statute law is distinguished from the unenacted, grown and cumulative common law.” 
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“ Anti-Injunction Act” void as an arbitrary discrimination as to 
the right to judicial process, and the Court so decided. 


OrHer Earty Examp es. 


In 1776 the Supreme Court declared inoperative, apparently 
because of the treaty with Great Britain, the resolves of 1784 and 
1785 providing that in suits brought by absentees during the 
Revolutionary War to recover debts, judgment for all interest 
accruing during the war should be suspended until further action 
of the legislature.* 


GoveRNoR Hancock’s Veto or Aa LEGISLATIVE Drvorce As 
UNCONSTITUTIONAL IN 1792. 


The next recorded application of the Constitution directly as the 
supreme law of the land by one of the three codrdinate depart- 
ment of government appears to have been, not by the Court, 
but by a layman, Governor John Hancock, the first signer of the 
Declaration of Independence, a member of the Convention which 
framed the Constitution, the first Governor of the State, and for 
many years the most popular man in the State, for he was then 
serving his ninth or tenth term as Governor. In performance of 
his duty to interpret the Constitution himself in deciding as to the 
exercise of his veto power, he sent to the Senate the following 


carefully-reasoned message as the basis of his veto on February 25, 
1792: 


* Gentlemen of the Senate, 


**T return to you by the Secretary a resolve which originated in 
the Senate on the twenty first, and was passed by the House of 
Representatives on the twenty second day of February instant, for 
dissolving the bond of Matrimony between Daniel Chickering and 
Abigail his wife. 

‘It is with great reluctance that I state objections to any act of 
the two Houses, but the duty I owe the people and the Constitu- 
tion, must rise superior to every other consideration. 

‘* The manner in which, decrees of divorce were obtained prior 
to the present constitution of Government, you are as well 
informed of as I am. 

‘When the people established the present Constitution of their 
Commonwealth they gave to the several departments of their Gov- 





*See A. C. Goodell’s study of Brattle ». Hinckley and Brattle ». Putnam, 7 Harv. Law 
Rev., 45. These cases appear to explain Cutting’s letter to Jefferson, referred to in Ban- 
croft’s History, which has puzzled some men. 
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ernment, such powers as they considered to be safe and useful; 
the whole system ought to have such a construction, as will not 
cause the several parts to militate with each other. 

‘+ In the third Chapter they expressly declared that ‘ All Causes 
of marriage divorce & alimony shall be heard and determined by 
the Governor and Council, until the Legislature shall, by law 
make other provision.” The delegation of power to determine all 
causes of divorce is an exclusive & comprehensive authority, 
for all causes, must comprehend every possible cause that can 
exist. If the General Court have any right to enact or decree 
divorce, they have it by force of the Constitution, and had it, 
while this business was in the hand of the Governor, and Council, 
as fully as they now have it; and if they then had it, the Governor 
and Council were not vested with exclusive power to try all causes 
of this nature. If the people intended this power to be exercised 
by the Legislature, the declaration, that it should be exercised 
by the Governor and Council until other provision should be 
made was unnecessary, because other provision was in fact made 
by the Constitution. Pursuant to this article in the Constitution, 
the General Court in the year 1786 made other provision, by enact- 
ing that ‘ All Questions of divorce, and alimony shall be heard 
and tried by the Supreme Judicial Court in the Counties where the 
parties live.” The delegation by the people, of this authority, was 
not to the Legislature, but in the first instance to the Governor 
and Council, and in the second to whom the Legislature should 
give it, and the mode of expression used, is very exclusive and 
comprehensive. 

‘‘As it appears to me, that this authority is constitutionally 
placed in other, than the Legislative department, and that a disso- 
lution of the matrimonial bond must be effected by an Act of 
judicial authority, that such act must materially affect the charac- 
ters, fortunes, and families of the parties concerned, and that 
there must be an investigation of facts, which are within the Con- 
stitutional province of a jury, I am obliged to with hold my 
approbation. 

‘* The bond of Matrimony has been considered in all civilized 
countries as one of the strongest bonds of civil society, and where 
a dissolution of it has been procurable with ease, the applications 
have been frequent, and effects injurious to the Society. The 
Causes of adultery and impotency may procure a divorce from the 
marriage bond, as our law stands: but the reason mentioned in 
the resolve under consideration, is only a cause for divorce from 
bed and board; should the Legislature upon mature consideration 
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see fit to increase the number of legal causes for divorce extend- 
ing alike to all the people, or to create any new, or other tribunal 
for the trial of such causes, I shall have no objection, but at pre- 
sent, I do not discover any necessity for a new mode of trial. If 
the Legislature possesses the authority to dissolve by a special 
act the bond of marriage, I am of opinion, that as the good order 
of, and different relations in, civil Society depend so much on that 
obligation, it ought to be done with more form, and solemnity 
than is practi[z][s]ed in passing resolves. 


‘¢ Jonn Hancock. 
“ Boston, February 25th, 1792.” 


Governor SamvuEL Apams’ VETO OF LEGISLATION DIRECTING A 
JuDGE OF PROBATE TO ACCEPT SPECIFIED SURETIES OF AN 
ADMINISTRATOR IN 1794. 


The next recorded direct application of the Constitution appears 
to have been by another layman, Samuel Adams, the Revolutionary 
leader who was the great exponent of local self-government in 
New England, and a member of the convention which framed the 
Constitution. During his term as Governor he sent the following 
veto message : 


‘‘T have before me a resolution of the General Court upon the 
petition of Joseph Denys Poyen de Roch which originated in your 
House & authorizes & directs the Judge of Probate for the County 
of Essex to accept of several persons therein named, as good & 
sufficient sureties upon a grant of administration, any law to the 
contrary notwithstanding —The Petition alledges that he is a 
stranger in this Country & of course unable to procure two such 
freeholders as are required in cases of Administration. 

‘*It appears to me that such a resolution interferes with the 
Judicial Authority. If the sureties offered are sufficient, there 
can be no necessity of Legislative aid. If they are not sufficient, 
it is unreasonable they should be accepted, because the bonds are 
to the use & for the security of the heirs and Creditors; & the 
Judge of Probate is the legal & constitutional Judge of their 
competency — A resolve directing him to accept certain persons as 
sureties must be either on an idea that the Judge does wrong in 
refusing them, or that the Law must be dispensed with in this 
particular case. The first is an act of Judicial Authority ;— the 
other, I conceive, to be departing from the principle of governing 
by general Laws. For these reasons I do not give my assent to 
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the Resolution & therefore return it to you to act thereon as shal] 
appear upon your further consideration just & Constitutional. 


‘*SamueL Apams. 
*Counci, CuaMBER, February 18, 1795.” 


Tue First APPLICATION OF THE FEDERAL CONSTITUTION BY THE 
Massacuvusetts Court. 


In 1799 occurred what appears to be the first recorded direct 
application by any court of the constitution of the United States 
to a state statute. The Massachusetts Supreme Court in the case 
of Derby v. Blake refused to recognize a statute of Georgia 
which purported to repeal a grant of lands in that state. The 
case (which is referred to in a note to Warren’s ‘‘ History of the 
American Bar,” p. 270) is reported quite fully in the ‘* Columbian 
Centinel” of October 9, 1799 (a Boston newspaper). The full 
report is to be reprinted in the supplement to the forthcoming 
Volume 226 of the Massachusetts Reports. 

The portion of the opinion relating to this question is reported 
as follows: 


‘¢Tt was also decidedly the opinion of the Court, that the 
bargain with J. and Williamson, had not been legally affected 
by the Repealing Act of Georgia —'That Act they considered 


a mere nullity —as a flagrant, outrageous violation of the 
first and fundamental principles of social compacts. The 
idea of a Legislature reclaiming property they had once sold, 
and been paid for, was said by the Court to be not less 
preposterous than for an individual to repeal his own note of 
hand, or to render void by his own act and determination, 
any contract, however sacred or solemn. The vociferations 
of the Georgia Legislature, who were the very granters of 
the property in question, about fraud and circumvention, 
could not be admitted in a Judiciary of Massachusetts, as 
evidence of the real existence of such facts — Whether the 
original grant of the Georgia Legislature was valid or not, 
was considered by the Court a cause of judicial, and not of 
legislative cognizance. The Repealing Act of Georgia was 
moreover declared void, because it was considered directly 
repugnant to Article 1st, Sec. 10, of the United States Con- 
stitution, which provides that ‘no State shall pass any ez 
post facto law, or law impairing the obligation of contracts.’” 


This decision is particularly interesting because it was rendered 
ten years before the decision of Fletcher v. Peck, 6 Cranch, 87, 
in which the Supreme Court of the United States announced the 
same conclusion in regard to the same statute of Georgia. 
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This chapter may well close with the following quotation from 
an address before the Worcester County Bar Association in 1914 
by Dean Pound on ‘‘ The Judicial Office in the United States”: 

‘* Men are not born with intuitions of the principles by which 
justice may be attained through the public adjudication of con- 
troversies. ‘The administration of justice is not an easy task to 
which every man is competent. It is no more possible for the 
people to administer justice directly or to control the course of 
justice directly than it is for them to administer medicine or con- 
trol the course of medical science directly or to direct armies and 
control the course of military science. In each case, study of the 
experience of the past, joined with scientific understanding of the 
problems involved, is the road to the ends sought ; and a technical 
body of knowledge inevitably results which may be mastered 
only through special study and training. Such was the element 
of truth in Coke’s answer to his sovereign. Indeed, every 
attempt in legal history to go back to justice without law has 
enforced the lesson which the judges of England sought to 
impress upon King James at their Sunday conference. . . 

‘‘ However unpopular for the moment at home, the American 
development of the common-law doctrine of supremacy of law, 
in our characteristic institution of judicial power over unconstitu- 
tional legislation, is commending itself to peoples who have to 
administer written federal constitutions. In the reports of South 
American republics we find judicial discussions of constitutional 
problems fortified with citation of American authorities. In the 
South African reports we find a court composed of Dutch judges 
trained in the Roman-Dutch law, holding a legislative act invalid 
and citing Marbury v. Madison along with the modern civilians. 
The Australian bench and bar, notwithstanding a decision of the 
Judicial Committee of the Privy Council in England, are insisting 
upon the authority of Australian courts to pass upon the consti- 
tutionality of state statutes; and the Privy Council has found 
itself obliged to pronounce invalid a confiscatory statute enacted 
by a Canadian province. Even in Germany, of which we are 
prone to think as the land of that administrative government 
which is so alien to the common-law polity, publicists are now 
pronouncing it a fundamental defect of their public law that con- 
stitutional principles are not protected by an independent court of 
justice. 

‘“We may be assured, therefore, that the supremacy of law 
established by common-law judges against Tudor and Stuart is 
not to disappear. We may be confident that we shall have not 
merely laws, expressions of the popular will for the time being, 
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but law, an expression of reason applied to the relations of man 
with man and of man with the state. We may be confident also 
that in the new period of legal development which is at hand, as 
in like periods in legal history, . . . it will not be one of 
arbitrary law based on the fiat of any sovereign. . 

Throughout legal history, law has been stagnant whenever the 
imperative idea has been uppermost. Law has lived and grown 
through juristic activity. It has been liberalized by ideas of nat- 
ural right or justice or reasonableness or utility, leading to criteria 
by which rules and principles and standards might be tested, not 
by ideas of force and command and the sovereign will as the ulti- 
mate source of authority. Attempts to reduce the judicial office 
in the United States to the purely mechanical function of apply- 
ing rules imposed from without and of serving as a mouthpiece 
for the popular will for the moment are not in the line of progress.” 


Note ON THE Views OF SamMuEL ADAMS. 


As we have quoted at length from the writings of Otis and John Adams, 
who were both lawyers, the following extract from the contemporary writings 
of their colleague, Samuel Adams, who was not a lawyer, is of special interest 
as it shows that he expressed the same view before the ‘* Revolution” that 
he applied as Governor later, in the message already quoted. Samuel Adams 
wrote the report of a committee appointed by the Town of Boston in 1772 to 
state the rights of the colonists, ‘‘ to communicate and publish the same to 
the several Towns in this Province and to the World as the sense of this 
Town with the Infringements and Violations thereof. . . .” This report 
was adopted by the Town of Boston, November 20, 1772. (See ‘‘ Writings 
of Samuel Adams” (Cushing’s Ed., Vol. II., 350-359) .) 

In this report appears the following passage : 

‘¢The absolute rights of Englishmen, and all freemen in or out of civil 
society, are principally, personal security, personal liberty and private prop- 
erty. .. . 

‘¢The legislative has no right to absolute arbitrary power over the lives 
and fortunes of the people: Nor can mortals assume a prerogative, not only 
too high for men, but for Angels; and therefore reserved for the exercise of 
the Deity alone. 

‘***The Legislative cannot Justly assume to itself a power to rule by 
extempore arbitrary decrees; but it is bound to see that Justice is dispensed, 
and that the rights of the subjects be decided, by promulgated, standing and 
known laws, and authorized independent Judges ;’ that is independent as far 
as possible of Prince or People. ‘ There shall be one rule of Justice for rich 
and poor; for the favorite in Court, and the Countryman at the Plough.’” 
(The italics appear in the volume from which the passage is quoted.) 


Nore on THE NuMBER OF STATUTES HELD UNCONSTITUTIONAL. 


A careful study of all statutes held unconstitutional in Massachusetts 
since 1805, by Mr. Rosenthal of Pittsfield, appears in Mass. Law Quart., L., 
301. He says: 

‘‘Two resolves and fifty-one acts or parts of acts have been declared 
unconstitutional by the Supreme Judicial Court of Massachusetts, all but one 
being since 1847. During that period, that is from 1847 to 1915, both inclu- 
sive, 28,921 acts and 6,979 resolves, exclusive, however, of the four great 
revisions of the general laws, have been put on the statute books by legisla- 
tive and executive action, a total of 35,900. The Supreme Judicial Court 
has thus declared invalid less than one-seventh of one per cent of these pro- 
ceedings.” 





CHAPTER V. 
1784-1787. 
SHAYS’ REBELLION AND THE PREJUDICE AGAINST LAWYERS. 


While it was the lower courts rather than the Supreme Court 
that were mainly involved in these disturbances, yet some refer- 
ence to the condition of affairs is needed in any picture of those 
times. 

William Sullivan, a son of Governor James Sullivan, was born 
in 1774. He was one of the acknowledged leaders of the bar for 
many years and from his personal experience, his acquaintance, 
his opportunities, and his studies, was exceptionally well informed 
as to the history of the state. In 1834 he published a series of 
“Familiar Letters on Public Characters and Public Events.” 
His description of the condition of affairs between the Revolution 
and Shays’ Rebellion is perhaps the simplest and most concise 
account to be found and, accordingly, it is quoted here to show 
the conditions under which the constitutional history of the Court 


began. 


‘** The long continued and impoverishing war had brought 
very serious embarrassments, public and private. One mode 
of relief, after the war ended, was to engage in commerce. 
The commercial part of the community who had means (and 
some of them were wealthy from privateering), and all who 
had credit in England engaged in importing English manu- 
factures. This traffic drained the country of specie and 
introduced articles of luxury, which the inhabitants needed 
not and for which they contracted debts, which they could 
not pay.* Embarrassments were increased from such causes. 





*The following interesting document appears in the State Archives (Legislative Files, 
Senate Document No. 473): “ Whereas the excessive use of articles of foreign growth and 
manufacture has been attended with the most pernicious conseq , by exhausting our 
circulating medium, and by diffusing a taste for extravagance.- And Whereas it is of the 
utmost importance to encourage Industry, Frugality and our own manufactures, to recover 
acirculuting medium, to restore public credit, and to facilitate the payment of public and 
private debts, and thereby to promote the welfare and happiness of our Country.- 

“ With a view to these salutary and important purposes: We the subscribers do hereby 
enter into a solemn agr t and jation to refrain from, and as far as in our power to 
Prevent the excessive use and consumption of articles of foreign manufacture, especially 
articles of Luxury & extravagance, and that we will exert our best endeavours for the pro- 
motion of industry, and our own manufactures: and We do hereby engage to use our 
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Importations were discountenanced, and those who made 
them not only made bad debts, but attracted public odium, 
The usual consequences of such mistakes followed. There 
were insolvencies and prosecutions. These new and improvi- 
dent contracts were but a small item in the causes of general 
distress, after independence was secured. These were far 
more serious and durable, as they involved public as well as 
private credit. 

‘¢The United States owed the heavy debt of the war. 
Besides this national debt, the States, separately, had con- 
tracted heavy debts of their own in carrying on the war. 
Towns, also, had contracted debts in furnishing men and 
necessaries for the army, especially in Massachusetts. Indi- 
viduals owed large sums the interest of which had been 
accumulating during the war. In the planting states of the 
South very heavy debts were due to the English. These 
necessarily slept through the war. 

‘* When the courts of justice were again opened and undis- 
turbed by military movements, there was leisure to prosecute 
for debts. The utter inability to satisfy judgments in money 
induced some of the state legislatures to enact that debtors 
might tender any personal property, at an appraisement, in 
satisfaction. Thus a seaboard creditor might recover a judg- 
ment against a creditor in the country, and instead of being 
paid in money or by the seizure and sale of personal prop- 
erty, any country produce might be tendered, which, not 
being convertible into specie, was of no value to him. This 
legal provision is supposed to have occasioned the prohibitory 
clause in the United States constitution, that no state should 
pass any law impairing the obligation of contracts. ° 

‘¢ The paper currency had sunk to be almost nominal. Of 
specie there was but a small amount. Congress earnestly 
besought of the states their proportion of the sums which the 
Union owed; state creditors were importunate and private 
debtors were vigorously pursued. Massachusetts had stood 
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forth foremost of all the states; and at the close of the war 
she had furnished one-third of all the effective force in the 
national service. This state owed, as its proportion of the 
national debt, five millions of dollars. It owed on its own 
account, and not as a member of the Union, $4,333,333. It 
owed to the soldiers and officers which it had sent into the 
war, $666,666, making ten millions of dollars. The resources 
of the state, to pay so much of this debt as was immediately 
payable, were only the revenues derived from importation in 
the low state of commerce; and direct taxation on estates, 
and polls of persons overwhelmed with embarrassments ; and 
when the whole number of polls in the state did not exceed 
ninety thousand. 

‘¢*In October, 1784, Massachusetts assessed a tax of one 
million four hundred thousand dollars, on an impoverished, 
distressed, and disheartened people. This tax, together with 
the number of civil suits instituted by private creditors, brought 
on a state of high excitement. In looking over the records 
of this time it will be seen that one lawyer instituted an 
hundred actions at one court. Lawyers were associated with 
the general distress and were considered to be principal 
causes of it, merely from the performance of professional 
occupations. In our own time, so strongly contrasted with 
those immediately after the war, we hear of propositions and 
efforts to diminish the expenses of administering justice. 
At that time the newspapers abounded with severe reproaches 
of the profession; but as these measures produced no relief, 

_while the courts were open, the acrimony against lawyers was 

soon transferred to the courts. In different parts of the 
state armed combinations arose, for the purpose of prevent- 
ing the sitting of the courts, and this object was effected in 
many of the counties. The militia were called out to sup- 
press these insurrections; but there was no reliance to be 
placed on their aid, as no small proportion of them, if not 
among the insurgents, were among the disaffected. At 
length it became necessary for the government to declare that 
a rebellion existed, and 4,000 men were raised to suppress it. 
The command of this force was given to Major General 
Lincoln. 

‘** Among the deep impressions of early days is that of the 
great excitement which existed at that time and which occu- 
pied every bosom. It was expected that the insurgents 
would march to Boston and attempt to liberate certain state 
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prisoners there. All the young men were under arms and 
ready to be called into real service. They wore the garb of 
soldiers daily and held themselves prepared to march at the 
shortest notice. 

‘* It fell to the lot of James Bowdoin to be governor of the 
commonwealth at this period. John Hancock, . . . had 
been governor from the adoption of the constitution in 1780. 
In January, 1785, he unexpectedly resigned. Whether he 
foresaw the rebellion and chose to escape the responsibility 
of encountering it, officially, or whether he considered himself 
too infirm to continue in office, may be questionable. The 
latter cause was assigned and was a sufficient one. His suc- 
cessor, Bowdoin, was not chosen by the people, but he had 
the highest number of votes and was constitutionally chosen 
by the senate. This is the only instance of the failure of an 
election by the people, from 1785 to 1833. 

‘* One who has been a careful observer of political events 
for a course of years well knows that it is in these, as it is 
in private life, in this respect: — sometimes seeming evil 
results in good; and seeming good, earnestly desired and 
labored for, turns to evil. This may be shown in the occur- 
rences just mentioned. Hancock’s resignation, Bowdoin's 
election, his defeat at the third election (1787), and Han- 
cock’s reélection, were respectively considered at the time, 
by the best informed men, as public misfortunes. But if 
Hancock had not resigned the rebellion, probably, would not 
have been suppressed. The war would have extended to 
other states, and we might now have been in the like condi- 
tion with that of the Spanish provinces in South America. 
If Hancock had not been elected in 1787, it is doubtful 
whether the federal constitution would have been adopted in 
this state ; and if it had been rejected in Massachusetts, such 
was the respect in which this state was then held, it cannot 
be supposed that other states would have done differently 
from this. If the union of the states had not then been 
effected, it seems to have been admitted that there was no 
hope of agreeing on any other mode of accomplishing this 
object; and none that the old confederation would long have 
held the states united. 

‘* When Hancock succeeded Bowdoin, all the causes of the 
rebellion still continued. Taxes were exceedingly burthen- 
some, and means for payment wholly inadequate. Commerce 
was conducted to great disadvantage, and mostly in British 
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vessels. The importations were of articles which the sensible 
men of the day considered to be, in part unnecessary, and in 
part worse than useless ; and not to be had without draining the 
country of specie. But in the course of this year the aspect 
of affairs changed in some degree; and inspired hope that 
difficulties might be surmounted. The fear of new commo- 
tions died away. The courts were no more impeded. Nine 
of the insurgents were tried and condemned; some of them 
escaped from prison, some were pardoned; one only was 
punished by commuting the punishment of death to that of 
imprisonment to hard labor. No blood was shed by the civil 
authority. Public peace and confidence in the government 
being restored, the natural energy of New England men was 
turned to objects of industry.” * 





* It was at the time of Shays’ Rebellion that Fisher Ames first attracted public attention. 
When writing for the ‘‘ Independent Chronicle ’”’ on October 12, 1786, under the name of 
“Lucius Junius Brutus,”’ he urged a vigorous policy in suppressing the insurrection and 
stated the case against the proposed legislation repudiating debts as follows: 


** We have been told that the hatchet of rebellion would be buried, at least till another 
occasion shall cal! it forth, provided all publick and private debts be abolished, or in 
lieu of such abolition, that a tender act be passed; or an emission of paper money, as a 
tender for all debts, should be made; or that the courts of justice should be shut, until 
all grievances are redressed. 

“Here naturally arise two questions. [a strict justice, ought our rulers to adopt 
either of these measures? And should they adopt either, or all of them, will the energy 
of government be restored, and the constitution be preserved? . . . Itis tobe hoped 
that the time is not yet arrived, when the government of a free, new people is worse 
than the worst man in it. . . . Every individual has a right to tell his rulers, 
I ‘am one of the parties to the constitutional contract. I promised allegiance, 
and I require protection for my life and property. I am ready to risk both in 
your defence. I am competent to make my own contracts; and when they are violated, 
to seek their interpretation and redress in the judicial courts. I never gave you a right 
to interpose in them. Without my consent, ora crime committed, neither you, nor any 
individual, have a right to my property. I refuse my consent; I am innocent of any 
crime. I solemnly protest against the transfer of my property to my debtor. An act 
making paper, or swine, a tender, is a confiscation of my estate, and a breach of that 
compact, under which I thought I had secured protection.” (Ames’ Works, pp. 5, 6.) 


The panicky state of mind of some men who were frightened by the fact of the ‘‘ Rebel- 
lion” is reflected in the notes upon them made by Fisher Ames in the “ Independent 
Chronicle” in March, 1787, over the signature “ Camillus ” : 


“It is not strange, that people with little information or leisure, with violent preju- 
dices, and infinite credulity, should make indifferent politicians. But it remains a sub- 
ject of amazement, that the men of speculation and refinement have wandered atill 
more widely from the path of duty and good sense. It will be amusing to review the 
extravagances of these framers of hypotheses. They considered the contest with Brit- 
ain, as involving the fate of liberty and science. To animate and recompense their suffer- 
ings and toils during the conflict, their ardent enthusiasm had anticipated a system of 
government too pure for a state of imperfection. When they found, that, for the first 
time in the history of man, a nation was allowed by Providence to reduce to practice 
the schemes, which Plato and Harrington had only sketched upon paper, they expected a 
constitution which should be perfect and perpetual. Politicks has produced enthusiasts 


as well as religion; and in the theory of our constitution they could trace their fancied 
model of perfection. 
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THE PREJUDICE AGAINST LAW AND LAWYERS. 


This prejudice is referred to in the foregoing passage, but it 
deserves fuller notice. Charles Warren, in his ‘‘ History of the 
American Bar,” says: 

‘* While the American Bar developed great lawyers and great 
judges in the period from 1789 to 1815, there were three obstacles 
to its growth and to the study of law as a science. These 
obstructive factors were: first, the unpopularity of lawyers as a 
class; second, the bitter feeling against England and English 
Common Law; third, the lack of any distinct body of American 
law, arising from the non-existence of American law reports and 
law books. 

‘* Nothing in legal history is more curious than the sudden 
revival, after the War of the Revolution, of the old dislike and 
distrust of lawyers as a class. For a time, it seemed as if their 
great services had been forgotten and as if their presence was to 
be deemed an injury to the nation. There were several contribut- 





* But here end onr heroes. When they quitted the theory to attend to the administra. 
tion of government, they descended to vulgar prose. They found that their admired 
plan of freedom of election had produced a too faithful representation of the electors; 
and that something more, and something worse than the publick wisdom and integrity 
were represented. They often heard the unmeaning din of vulgar clamour excited to 
make that odious which was right, and that popular which was wrong. 

‘* They well knew, that the laws were made supreme, and that politicks should have no 
passions. Yet, it was soon perceived, that the legislators themselves sometimes felt, and 
too often feared and obeyed, the sudden passions and ignorant prejudices of their con- 
stituents. They expected a government by laws, and not by men; and they were 
chagrined to see that the feelings of the people were not only consulted in all instances, 
but that in many they were allowed to legislate. They had hoped that the supreme 
power would prove, to all legal purposes, omnipotent; and they were thrown into abso- 
lute despair, when they found, that not only individuals, but eonventions, and other bodies 
of men, unknown to the constitution, presumed to revise, and in effect to repeal, the 
acts of the legislature. Besides, the first years of the millennium had fallen far short 
of the expected felicity. But when a mad people flew to arms, when they found, that, 
in spite of the indocile and impenetrable stupidity of the insurgents, there was so much 
menacing in their wickedness; and that the reasonings of great numbers, who espoused 
the cause of government, were almost as hostile as the violence of the other party, they 
gave way to their spleen and disappointment, and declared their conviction, that a 
republican government was impracticable and absurd. They argued, as they said, from 
facts as well as from principles, that such a government was cursed with inherent 
inefficiency; and that property was more precarious than under a despot; a despot, they 
said, is a man, and would fear the retaliation of his tyranny; but an enthusiastick 
majority, steeled against compassion, and blind to reason, are equally sheltered from 
shame and punishment. The theory of the constitution has not escaped the havock of 
their fastidious criticism; and they have seen, with complacency, the stupid fury of 
Shays and his banditti employed to introduce a more stable government, whose powers, 
they predicted, would soon be lodged in the hands of abler men. They raved about 
monarchy, as if we were ripe for it; and as if we were willing to take from the plough- 
tail or dram-shop some vociferous committee man, and to array him in royal purple with 
all the splendour of a king of the Gypsies. So far as we may argue from the sympathy, 
which fools and knaves have for their fellows, and from the fact of Luke Day’s influ- 
ence in the rebellion, the presumption is, that our king, whenever Providence in ite 
wrath shall send us one, will be a blockhead or a raseal.”” (Ames’ Works, pp. 12-14.) 
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ing causes, however, which occasioned this outbreak of popular 
feeling. 

‘In the first place, a large number of the most eminent and 
older members of the bar, being Royalists, had either left the 
country, or retired from practice. . . . In Massachusetts, 
the losses to the Bar from this cause were especially heavy. The 
situation was graphically described in 1824 by William Sullivan, 
from his personal recollections : 


‘¢* Thirteen of the Bar, . . . were Royalists and left 
the country ; and among them Jonathan Sewall, then Attor- 
ney General, a man held in high esteem for professional 
talent; and Sampson Salter Blowers, who enjoyed an honor- 
able reputation as a lawyer, and the esteem of many affec- 
tionate friends; Samuel Quincy, Timothy Ruggles, and 
James Putnam. Some who remained were neutral, so far as 
they could be, consistently with safety. The Royalists who 
departed, and those who remained, are not to be censured at 
this day, for conscientious adherence to the mother country. 
The former had little reason to rejoice in the course which 
they adopted. Few received such reward for loyalty as they 
expected. Some exchanged eminence in the Province for 
appointments, such as they were, in the Colonies; and some 
ease and comfort here, for insignificance and obscurity at 
home. Most of them deeply regretted their abandonment of 
their native land. Such effect had the Revolution on the 
members of the Bar, that the list of 1779 comprised only ten 
barristers aud four attorneys, for the whole State, who were 
such before the Revolution.’ 


‘‘Of the lawyers who remained, many were either actively 
engaged in politics or in the army; while others had accepted 
positions on the bench. 

‘** This left the practice of the law very largely in the hands of 
lawyers of a lower grade and inferior ability. 

‘*Emory Washburn said that in 1775, when Levi Lincoln 
(Harvard, 1772) settled in Worcester County, only two lawyers 
remained in the county, the rest having left the country.” 
(Warren, History of the American Bar, pp. 212-214.) 


As will appear later, perhaps the most learned lawyer in 
America, Judge Edmund Trowbridge, who was one of the mem- 
bers of the court before the Revolution, although he remained in 
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Massachusetts, was obliged to live in retirement in Byfield, to 
avoid anticipated persecution, because of the violent prejudices 
against former officials suspected of sympathizing with the 
Royalist cause. Accordingly the only way in which he could con- 
tribute to the service of the country was in training and storing 
the mind of Theophilus Parsons. Specific evidence of the feel- 
ing against the Bar is given in the following passages from 
Warren’s History, already referred to (pp. 218-228) : 


‘In Massachusetts, acts were passed, in 1785 and 1786, author- 
izing parties to a suit to argue their own causes in court and for- 
bidding the employment of more than two lawyers by either party 

resolutions were introduced into the Legislature, in 1790, 
to investigate ‘ the present state of the law and its professors in 
the Commonwealth.’ A statute was enacted authorizing parties to 
empower under seal any person whom they chose, whether regular 
attorney or not, to manage their causes. 

‘‘ Perhaps the most powerful attacks on the ‘dangerous’ and 
‘ pernicious ’ ‘ order’ of lawyers and their ‘ malpractices, delays 
and extravagant fees’ were the letters of Benjamin Austin, an 
able pamphleteer and anti-Federalist politician of Boston, who 
wrote, in 1786, under the name of ‘ Honestus,’ and whose letters 
had a widespread influence : 


‘¢*The distresses of the people are now great, but if we 
examine particularly we shall find them owing in a great 
measure to the conduct of some practitioners of law. 

Why this intervening order? The law and evidence are all 
the essentials required, and are not the judges with the jury 
competent for these purposes ? 

‘¢ ¢The question is whether we will — this order so far 
established in this Commonwealth as to rule over us. 

The order is becoming continually more and more powerfil. 

There is danger of lawyers becoming formidable as 
a combined body. The people should be guarded against it 
as it might subvert every principle of law and establish a per- 
fect aristocracy. . . . This order of men should be anni- 
hilated. . . . No lawyers should be admitted to speak in 
court, and the order be abolished as not only a useless but a 
dangerous body to the public.’ 


‘¢ The remedies he proposed were (a) an American code of law; 
(0) parties to appear in person or by any friend whether attorney 
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or not; (c) referees, to take the place of courts; (d) a State 
Advocate-General, to appear for all persons indicted.* 

‘¢ The situation in Massachusetts was described by John Quincy 
Adams, when a senior in College, in 1787, as follows: f¢ 


‘*¢ At a time when the profession of the law is laboring 
under the heavy weight of popular indignation ; when it is 
upbraided as the original cause of all the evils with which the 
Commonwealth is distressed ; when the Legislature have been 
publicly exhorted by a popular writer to abolish it entirely, 
and when the mere title of lawyer is sufficient to deprive a 
man of the public confidence, it should seem this profession 
would afford but a poor subject for panegyric; but its real 
ability is not to be determined by the short-lived frenzy of an 
inconsiderate multitude nor by the artful misrepresentations 
of an insidious writer.’ 


‘ And further in a letter to his mother, in December, 1787: 


‘¢ ¢ The popular odium which has been excited against the 
practitioners in this Commonwealth prevails to so great a 
degree that the most innocent and irreproachable life cannot 
guard a lawyer against the hatred of his fellow citizens. 
The very despicable writings of Honestus were just calcu- 
lated to kindle a flame which will subsist long after they are 
forgotten. . . . A thousand lies in addition to these 
published in the papers have been spread all over the country 
to prejudice the people against the ‘‘ order,” as it has invidi- 
ously been called; and as a free people will not descend to 
disguise their sentiment, the gentlemen of the profession have 
been treated with contemptuous neglect and with insulting 
abuse. Yet notwithstanding all this, the profession is rap- 
idly increasing in numbers, and the little business to be done 
is divided into so many shares that they are in danger of 
starving one another; when I consider the disadvantages 
which are in a degree peculiar to the present time . 
I confess I am sometimes almost discouraged and ready to 
wish I had engaged in some other line of life.’ ” 


As stated at the beginning of this chapter, the lower courts 
were more involved in Shays’ riots than the Supreme Court. 





* Bee Observations on the Pernicious Practice of the Law by Honestus (Benjamin Aus- 
tin) as Published occasionally in the Independent Chronicle in Boston in 1786 (1819). 
t Diary of John Quincy Adams, Mass. Hist. Soc. Proc., 2d Series, Vol. XVI. (1902). 
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These lower courts were not well organized * and were made up 
largely of untrained local magistrates and justices of the peace of 
whom there were too many, and they doubtless had an adequate 
supply of the ridiculous pride which is apt to attach itself to any 
office. The legislature then tried to remedy the evil of too many 
courts by providing for too few. The plan adopted and the way 
in which it failed are indicated in the following extract from Gov- 
ernor Hancock’s Message of January, 1789 (see Laws and 
Resolves of Mass., 1788-1789, p. 751) : 


‘‘ From the information I received from various parts of 
the State, I am inclined to believe that the plan lately adopted, 
of having but two Courts of Common Pleas, & two Courts of 
Sessions annually in each County, will not have the salutary 
effects which were expected from it; & that more Courts, in 
nearly all the Counties, will be of great advantage to the 
People. Your acquaintance with the subject enables you to 
decide with propriety upon it; to you I submit it, with only 
this observation, that the great end of Government, is the 
regular administration of Justice; & this, as expressed in our 
Constitution, ought to be done promptly & without delay.” 


** Many lawyers as well as laymen felt that what was needed 
was a law wholly and strictly American. Thus wrote Benjamin 
Austin : 


‘¢ ‘Instead of the numerous codes of British law, we should 
adopt a concise system, calculated upon the plainest princi- 
ples and agreeable to our Republican government. This 
would render useless hundreds of volumes which only serve 
to make practice mysterious. 

** ¢One reason of the pernicious practice of the law and what 
gives great influence to the ‘‘ order” is that we have intro- 
duced the whole body of English laws into our courts. Why 
should these States be governed by British laws? Can the 
monarchical and aristocratical institutions of England be 





* The problem of an adequate system of the lower courts that are in constant and direct 
relation with the people of the state and particularly with those who have small claims to 
adjust is still with us and unsolved. One great reason for this is the habitual neglect of the 
problem because the higher courts make a more dramatic appeal to the imagination of the 
community, so that the importance of having not only strong men and good lawyers in these 
courts, but a system which will make their work most effective is not realized. One result 
of this is weak appointments in seme of these courts which prejudice men against a better 
system that will get better and more responsible work out of allof them. (See Lummus, 
“ The Failure of the Appeal System,” and Report of Committee on Legislation of Mass. Bar 
Assoc., 1915, pp. 27-48.) 
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consistent with the republican principles of our Constitu- 
tion? . . . We may as well adopt the laws of the 
Medes and Persians. . . . The numerous precedents 
brought from ‘*‘ old English authorities” serve to embarrass 
all our judiciary causes and answer no other purpose than to 
increase the influence of lawyers.’ * 


‘‘ It is probable that no one thing contributed more to inflame 
the public mind against the Common Law than did the insistence 
of the American courts on enforcing the harsh doctrines of the 
English law of criminal libel — that truth was no defence, and that 
the jury could pass only on the fact of publication and the applica- 
tion of the innuendo. .. . 

‘‘ Finally, in 1804, Alexander Hamilton made the greatest foren- 
sic argument of his life, in vigorous opposition to the English doc- 
trine of libel, in People v. Croswell (3 Johnson, 337), in which he 
laid down the principle that ‘ the liberty of the press consists in 
the right to publish with impunity truth with good motives and for 
justifiable ends, whether it respects government, magistracy or 
individuals.’ The court and Chief Justice Kent adopted this. to 
the extent of allowing the truth to be published regarding public 
officers, if without malice. And so great was the impression made 
on the public that the New York Legislature, at its next session 
in 1805, passed a declaratory act on the subject. 

‘Three years later the Massachusetts Supreme Court, by Chief 
Justice Parsons, took the first step towards breaking the old law 
in Com. v. Clapp (4 Mass. 163), by practically adopting Hamil- 
ton’s doctrine so far as it related to candidates for office and pub- 
lic officers. Even this was only a partial step; the American law 
had not yet been brought into conformity with public opinion ; and 
it was not until the decade from 1820 to 1830 that the States, by 
legislation largely, finally freed themselves from the bonds of the 
English law of libel.” (Warren.) 





* For the later history of the codification idea in Massachusetts, see Mass. Law Quart., 
Vol. I., No. 4, for August, 1916, and see further, Warren's “‘ History of the American Bar.” 
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CHAPTER VI. 


CONDITIONS UNDER WHICH THE COURT WORKED FROM 
1780 TO 1800. 


The crude method of administration of justice which the court 
was obliged to follow because of previous habits and consequent 
popular expectation and because of the statutes specifying the 
terms and the methods of holding them in the different parts of the 
state, was clearly described by Chief Justice Shaw in his address 
delivered before the bar of Berkshire on the occasion of his first 
taking his seat as Chief Justice at the September term in 1830. 

The system thus described by him in the passage about to be 
quoted illustrates the common weakness of administration which 
has been and still is, on the whole, characteristic of American 
courts, however strong they may have been in other directions. 
This weakness was the popular prejudice and distrust which pre- 
vented placing power in the hands of able men in responsible posi- 
tions and trusting them to exercise it fairly for the best interests 
of the community, and this vague popular superstition that there 
is safety in numbers rather than in the quality and character of 
men who are placed in responsible positions, feeds itself and is 
the main contributing cause of many things which are complained 
of from time to time in regard to administration of justice by 
courts. The popular prejudice finds expression in legislation 
which ties the hands of the courts and prevents the public in many 
ways from getting the real benefit of the best service that the 
ablest judges are competent and willing to render. The prejudice 
is not confined to the public, but extends to many members of the 
bar. It was this prejudice which prevented legislation allowing 
our Supreme Court judges to exercise full equity jurisdiction for 
about a century and a half until] 1877, and, by preventing this, 
must have caused a very great deal of injustice to go unremedied, 
which judges with full equity powers could have dealt with fairly 
as they are trusted and expected to do to-day. 

While the prejudice against equity jurisdiction persisted until 
after 1870 and still exists in the form of pretty general ignorance, 
of equity jurisdiction and practice, on the part of the bar, it began 
to yield so far as the law side of the court was concerned about 
1800, as will be explained hereafter. 

Chief Justice Shaw’s account of the situation between 1780 and 
1800 is as follows: 
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Jury TRIALS. 


‘During this period the court was held for all purposes in 
each county by a full bench of which three made a quorum, but 
all were expected to attend. All jury trials were in effect trials at 
bar and were conducted in the presence of the full court, and not 
less than three were competent to preside at a jury trial. The 
necessary consequence of this practice was that the members of 
the court were not always unanimous in their opinions upon the 
questions of law which the case presented, and this was the more 
likely to happen when they were compelled by this course of pro- 
ceeding, to form their opinions amid the hurry of a jury trial and 
without the aid of deliberate argument or reference to authorities. 
It not unfrequently happened, therefore, that several different 
members of the court charged the jury and gave them conflicting 
and contradictory opinions upon points of law, and in summing up 
the case often differed still more widely from each other in their 
views of the credibility and effect of evidence in its application to 
the particular case. It followed as almost a necessary consequence 
of this course of proceeding that a verdict must be conclusive. 
How would it be possible to take exceptions to instructions in point 
of law, where those instructions were various and perhaps contra- 
dictory? or to object to a verdict for a misdirection, where, if the 
directions given by one judge were incorrect, their influence may 
have been counteracted by those of another which were strictly 
conformable to law? When so decisive an importance was attrib- 
uted to the verdict of a jury, and where a jury in effect had the 
power of controlling the court in matters of law, it is natural to 
believe that every exertion of the parties and counsel would be 
directed to the object of obtaining a verdict. It is not difficult 
to perceive how strong a temptation this must hold out to litigants, 
eager in the pursuit and defence of their supposed rights, to resort 
even to unwarrantable means to influence the jury, and rather to 
rely on such influence than on the plain rules and principles of 
law for their success. Such a state of things is injurious to the 
best interests of society. It tends to disparage the administration 
of justice, to promote what is called ‘ the glorious uncertainty of 
the law ;’ to encourage litigation and even dishonest litigation ; 
and to render social rights insecure by substituting the irresponsi- 
ble rule and the hasty opinions of jurors, formed without adequate 
means and perhaps under somewhat dangerous influences, in the 
place of established principles of law, sanctioned by the experience 
of ages and applied and adapted to the particular case by those 
who are specially charged with that duty, and who are responsible 
to the community for the steady and faithful discharge of it. 
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REvIEws. 


‘* Connected with this mode of proceeding was another, which 
though continued to a somewhat recent period already begins to 
seem to us strange and anomalous. I mean reviews. But where 
there is anything like an orderly administration of justice some 
mode of revising a first decision seems to be necessary. Such is 
the complicated state of the law and fact in most litigated cases 
that on a first examination it seems difficult, if not impossible, to 
consider and settle abstruse questions of law with satisfactory 
deliberation, and therefore the necessity is felt of resorting to some 
mode of revision and reéxamination, after the facts are settled or 
at least substantially made known by the parties to each other by 
a serious trial. I am aware that by the theory of pleading every 
point of controversy, be it of fact or law, is supposed to be dis- 
tinctly presented on the record before any trial of either is had. 
But we know how imperfectly in practice this purpose is accom- 
plished and how impossible it is to ascertain the real state of the 
controversy by the pleadings. Some deliberate reéxamination of 
difficult cases being felt to be necessary if it could not be obtained 
in the most convenient form by an orderly proceeding before the 
Court, it was natural that it should be sought in some other 
method, however irregular, anomalous, and ill adapted to maintain 
a steady adherence to settled principles of law. Reviews, there- 
fore, were allowed as a matter of right to the losing party under 
certain restrictions, in all cases where one verdict only had been 
found against him. On such reviews the whole matter of law and 
fact was tried and determined by the jury, and their verdict was 
ultimately final. 

*“*TIpn practice, however, there was some departure from this 
course when the controversy turned principally upon matters of 
law, and when the parties were desirous of having the separate 
and deliberate opinion of the Court upon the law; and that was 
by waiving the right of review and bringing the case before the 
Court by motion, upon an agreed state of facts, or upon excep- 
tions, or perhaps upon a report, though it is believed that it was 
not common for a judge to report the case. Such a state of things 
must have been attended with obvious and extreme inconveniences, 
some of which have been already alluded to. Still the people, 
relying apparently upon the maxim that in many counsellors there 
is safety, manifested an extreme reluctance to having their causes 
tried by any other than a full bench. But by the increase of popu- 
lation and business it became quite impossible for the whole Court 
to travel into each county in Massachusetts and Maine and 
despatch the public business with reasonable promptness, and in 
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consequence there was a great accumulation of unfinished business 
and great delay in the final disposition of causes. 

“ To provide for this exigency, instead of the nisi prius system, 
by which the jury trial should be conducted under the direction of 
a single judge subject to the careful and deliberate revision of the 
full Court, a system apparently so simple, so well adapted to secure 
a full and patient investigation of the facts and a deliberate exami- 
nation and application of the law, the legislature adopted the expe- 
dient of enlarging the number of judges to seven, so as to form 
two quorums, and thus enable the Court, with at least three judges, 
to sit at two places at the same time. An act to this effect was 
passed in 1799, and amended in 1800, dividing the Commonwealth 
into two circuits, an eastern and western, and authorizing the 
Court to be held in each county, except Suffolk, by three judges, 
but requiring the attendance of the whole seven in Suffolk. It is 
curious to observe the gradual but sure approaches which were 
made to the present system. After constituting two divisions of 
the Court, requiring at least three judges in each, it was provided 
by the additional act of 1800 that two justices might hold a court 
in ‘certain’ cases when three were prevented from attending. In 
the statute of 1803 are found the rudiments of the present marked 
and well-settled distinction between the law terms and the nisi 
prius terms. 

‘* By that act the number of judges was again reduced to five, 
and it provided for one term annually in each county, to be holden 
by all the justices, but any four to constitute a quorum, and if by 
reason of disability two were prevented from attending three 
might constitute a quorum. It further provided for another term 
in each county to be holden by any two or more of the justices, 
but that any one might hold the Court and discharge all the duties, 
with some exceptions, among which were all criminal proceedings ; 
and it was expressly provided that all indictments and other crimi- 
nal proceedings should be continued as of course, unless two or 
more of the justices were present. 

‘This was followed the very year after by the statute of 1804 
establishing the system as we have since known it in practice.” 

The exact dates in the foregoing account of some of the 
changes between 1799 and 1806 appear to differ slightly from 
dates referred to in other references to this time which are quoted 
hereafter, but the differences are so slight that it does not seem 
important to explain them in this account, except as slight 
inaccuracies of memory. 

The Report of the Legislative Committee of 1798 is reprinted 
in a footnote, as it is a rare document of which apparently the 
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only printed copy in Massachusetts is in the Boston Public 
Library.* It shows some of the differences of opinion which 








*REPORT OF THE COMMITTEE ON JUDICIAL REFORM, MADE TO THE 
LEGISLATURE OF MASSACHUSETTS, JUNE 21, 1798. 
CoMMONWEALTH OF MASSACHUSETTS. 

In THE HovusE OF REPRESENTATIVES, June 21, 1798. 
The Committee raised to consider the subject of a judicial reform at large, having 
attended that service, ask leave to report : 

THAT although they have a strong conviction of the real necessity of some effectual 
Reform in the Judicial Department of this Commonwealth, yet unable to determine which 
would be the best mode, and not perfectly unanimous in any, they would state the prin. 
ciples of the several systems, which have been thought of, and request the opinion of the 
whole House, previous to drawing any Bill on the subject. 

The Bill providing for a Superior Court in Maine, and which was referred to our con- 
sideration, proposes to institute, for that District only, a Reform, the principle of which is, 
to create a Court, consisting of one First, and three Associate Justices, to which an appeal 
should lie from the Common Pleas, and General! Sessions of the Peace; which Court should 
have and exercise the same Powers, within that District, exclusively of the Supreme 
Judicial Court, which that Court now has in Civil and Criminal Matters: The judgment of 
the Superior Court to be final and conclusive, except when exceeding the value of ten 
thousand dollars, providing, however, and giving the Supreme Judicial Court power to 
correct the Judgments and Proceedings of the Superior Court, by Writs of Error, Cer. 
tiorari, Prohibition and Mandamus, with double costs against the Plaintiff in Error, if the 
original judgment is affirmed. The firat Justice of this Court to have a salary of one 
thousand and fifty dollars, the Associate Justices each one thousand dollars, to be paid 
out of the Public Treasury. 

Your Committee find on the files of the General Court, a Plan proposed by the Revising 
Committee in October, A.D. 1788, which recommends the abolishing of the Courts of Com- 
mon Pleas, adding four more Judges to the Bench of the Supreme Judicial Court, dividing 
the Commonwealth into four Districts, and making three Justices a Court, aud two a quo- 
rum on the Circuit. Three of these Justices to be assigned every six months for each Circuit, 
so that not less than one, nor more than two, who attended the former Circuit, shall be 
assigned for the succeeding Circuit. Three Terms to be held annually in each of the four 
middle Counties, viz., Suffolk, Essex, Middlesex, and Worcester, and two terms in each of 
the other Counties, except Duke’s County and Nantucket, where there should be one Court 
in each, for both Counties, at the same time. This Court to be vested with all Judicial 
Powers Civil and Criminal, with original jurisdiction by process immediately to that Court, 
in all Civil Actions, over £4, excepting such Civil Actions as the Court of Sessions have 
heretofore held, which with all matters cognizable by that Court, were to be referred to a 
County Court of Five Justices, to be instituted for each County. That two Law Terms of 
the Supreme Judicial Court should be held annually at (blank) when six should 
constitute a quorum; at which Terms should be determined difficult points of Law, arising 
in the Circuits om writs of Error, Certiorari, Special Verdicts, Demurrers, Bills of Excep- 
tions, Motions for New Trials, and Causes continued for advisement, any of which may be 
referred to the same Terms by order of the Justices in their several Circuits; and bills con- 
taining this system are also on the files. 

Your Committee also find a third Plan, which has been under consideration of the General 
Court, proposing to divide the Commonwealth into four Districts, and appointing a Circuit 
Court of Common Pleas for each, of one First and two Associate Justices, with the same 
powers as are now vested in the Courts of Common Pleas, with conclusive and final Juris- 
diction in Civil actions under the value of ________ dollars, excepting Actions of Account 
against Guardians, Bailiffs and Receivers, Actions wherein the title of Real Estate is in 
question, and Actions against Assessors for illegal Assessments, with a Review in that 
Court, where the damages are under _________- Dollars, and an Appeal when over that 
sum. The principle of this pian is to institute a Court of equal respectability on account of 
talents, with the Supreme Judicial Court, to effect which, a compensation, by fees or salary, 
should be obtained for the Justices, of at least one thousand dollars by the year. This 
mode proposes connecting those Circuit Courts of Common Pleas, under certain limitations, 
with the Court of General Sessions of the Peace, and to abolish the present Courts of 
Common Pleas. 
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blocked changes for years. It emphasizes the fact already 
referred to that popular prejudice, both within and without the 
bar, has often blocked judicial improvement. 





Your Committee would add, That the advocates for a Superior Court in Maine suggest, 
that if adopted, a less portion of the time of the Supreme Judicial Court would be required 
there, and that provision might be made for two Terms of that Court in some of the Coun- 
ties, where one only is now had, and even three terms in others where needed. The 
friends of a System, providing for a Circuit Court of Common Pleas, believe, that it would 
so far lessen the number of Actions on the Dockets of the Supreme Judicial Court in the 
respective Counties, as that, that Court might, with the present number of Terms, at each 
Circuit, close and settle all the business of each county. Those who are in favor of adding 
four more Justices to the Bench of the Supreme Judicial Court, believe it the best mode 
which can be adopted. The advocates of this system propose, as an amendment, that there 
should be three Law Terms to be holden in different parts of the State, and some of them 
are of opinion that the Courts of Common Pleas should be retained as subordinate to the 
Supreme Judicial Court. 

Your Committee submit this report to the Honourable House, with observing, that a 
dissemination of the knowledge of the principles of these several systems, by Printing the 
Bills, and this Report, would essentially aid in effecting some Reform, which might tend 
to remedy the very great inconveniences, which now result from the present state of our 


Judicial Department. 
JoHN LOWELL, JUN. 


Per Order. 


Bills were annexed as stated. 
Thereafter another committee was appointed and the following proceedinge took place: 


[State Archives, Legislative Files, Senate Document No. 2484!.] 

The Committee of both Houses appointed to consider what measures are necessary to be 
adopted respecting the Judicial System of this Commonwealth, having attended upon the 
business of their Commission — take leave to report that an addition be made to the present 
number of the Justices of the Supreme Judicial Court; and that the said Court shall 
in future consist of Nine Justices; and that a Court shall be helden once in every year 
by five of the said Justices in all the Counties where said Court is now holden by law; and 
that three of said Justices shall hold a Court in the several Counties where the Supreme 
Judicial Court is by law now holden once in every year in such manner, and at such times 
and places as shall be appointed by Law 

Nath! Wells pt Order 
In Senate, January 30,1799 Read and accepted, and ordered accordingly. 
Sent down for concurrence. 
Sam!. Phillips Presdt — 
In the House of Represent': Jany 30. 1709 
Read and Non-Concurred 
Edw‘ H Robbins Spk« 


In Senate, Jany. 31. 1799 Read and ordered that Nathaniel Wells, Nathan Dane and 
Ebenezer Hunt, Esq. be a Committee to confer with such Committee as the Hon. 
House may appoint on the subject matter of difference between the two Houses on 
this Report. 

Sent down for concurrence 
Sam!. Phillips Presdt— 


In the House of Represents Jan, 31. 1799 
Read and Concurred & Mr. Williams of Pitte¢. Mt Ward & Mr Sprague are appointed on 


the part of the House. 
Edw‘ H. Robbins Spkr — 


The final result of this discussion was the increase of the Court to seven and the other 
arrangements already mentioned in the text. As Mr. Willis, in his “* History of the Law, 
the Courts, and Lawyers of Maine,” writing in 1863 said, ‘‘ the people had become attached 
to this system (of trial before several judges), and were reluctant to have their cases tried 
other than by a full court; and the legislature, instead of adopting the only practicable 
remedy . . . enlarged the number of judges.” 
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NATHANIEL P. SARGEANT. 


Upon the organization of the Supreme Court of the United 
States under the Federal Constitution, William Cushing was 
appointed by President Washington a member of that court as 
already stated. The resulting vacancy of the chief justiceship 
in Massachusetts was filled by the appointment of Nathaniel 
Peaselee Sargeant, the senior justice of the Court in 1790. He 
held this position for a short time only, as he died in October, 1791. 

Unfortunately there appears to be no picture of him in exist- 
ence and, as stated in a brief account of him in the ‘* American 
Jurist” for 1841, Vol. 25, 326, like most of the profession “ few 
memorials remain of his public or private life. . . . The case 
of Judge Sargeant is by no means a solitary one, where the his- 
tory of a most useful life may be told in a single paragraph.” 
We have already quoted the letter of John Adams, showing that 
he considered him a good lawyer of sound judgment 

‘* He was born in Methuen in 1731, and was the son of the 
Rev. Christopher Sargeant. His mother’s family name was 
Peaselee. 

“He was graduated at Cambridge in 1750, and commenced 
his profession as a lawyer in Haverhill. At the bar he was dis- 
tinguished for his integrity, sound learning, and _ laborious 
research, far more than for eloquence or power as an advocate. 


“+ He does not seem to have taken a prominent part in politics, 
though he was a decided opposer of the aggressions of the 
mother country, and held a pretty conspicuous place in the 
provincial Congresses of 1774 and 1775, of which he was a 
member. 


‘* At the organization of the Courts in 1775 he was appointed 
a judge . . . but declined then to accept the office. How- 
ever, when, in the following year, 1776, he was again appointed 
to the place, he accepted it, and retained the office until he was 
made Chief Justice.” 


FRANCIS DANA. 


Upon the death of Chief Justice Sargeant in 1791 Francis Dana, 
who had been appointed an associate justice in 1786, succeeded to 
the head of the Court. He was a man who had played an 
important part in the Revolutionary drama — a part which deserves 
some detailed notice here. His name is. less known to the bar 
and the public of to-day than it should be and, with the excep- 
tion of a few judicial opinions which have been published, such as 
that in Thatcher v. Omans (1792), 3 Pick. 521, which show the 
thorough legal training which he gained under Judge Trowbridge, 
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his work on the bench is not familiar to us because there was 
no system of reporting decisions of the Court for the greater 
period of the time that he was on the bench. 

He was born in 1743, and *‘ had special advantages and training 
for useful work in those days. His father, Richard Dana, was a 
leader among the ‘Sons of Liberty.’ He frequently presided at 
the famous town meetings held at Faneuil Hall and the Old South 
Meeting-house, and was often on committees with the Adamses, 
Otis, Quincy, Hancock, and Warren, preparing addresses to the 
patriots through the colonies and appeals to the king and Parlia- 
ment on the other side of the ocean. He was a noted lawyer, 
sharing with Otis the acknowledged leadership of the Massachu- 
setts bar, and was professionally consulted by town and State 
governments as to their rights and power. He in 1765 took the 
affidavit of Andrew Oliver, the stamp commissioner, not to 
enforce the Stamp Act; and, holding, as he did, a commission of 
trial justice from the crown, he subjected himself to the penalties 
of treason. This Richard Dana, father of Francis, died in 1772, 
just three years before the outbreak of hostilities, at the age of 
seventy-two. President Adams, in later days, speaks of him as 
one who, had he not been cut off by death, would have furnished 
one of the immortal names of the Revolution. 

‘Instructed and inspired by such a father, he had also the 
advantages . . . of a Harvard College education. For five 
years Francis Dana studied at the law in the office of his maternal 
uncle, Judge Edmund Trowbridge” (already referred to), and 
‘came to the bar in 1767, just at the height of the civil struggle. 
Early he joined the ‘Sons of Liberty;’ and John Adams’ diary 
of 1766 speaks of the club in which ‘ Lowell, Dana, Quincy, and 
other young fellows were not ill-employed in lengthened discus- 
sions of the rights of taxation.’ He became an active practi- 
tioner at the bar, but especially in causes involving civil and 
political rights. The death of his father in 1772 left him in 
possession of a competent fortune, which he regarded as only 
increasing his opportunities for service in the public cause. In 
1773 he married a datghter of the Hon. William Ellery, one of 
the leading Rhode Island patriots, and afterward a signer of the 
Declaration of Independence. Such were his training and asso- 
ciations, and for applying these to useful work he was not lacking 
in opportunity. 

‘* In 1773, in concert with John Adams, he acted in behalf of 
the Rhode Island patriots for the prosecution in the matter of 
Rome’s and Moffatt’s letters. In 1774 he, though one of the 
youngest members of the bar, opposed the complimentary address 
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prepared for Governor Hutchinson on his leaving the country; 
and this he is said to have done with great courage and zeal. 

‘*In the spring of 1774, just a year before the battle of Lex- 
ington, it became important to send some one to England for the 
double purpose of representing the patriots among their friends 
in the mother country, and of ascertaining the real state of feel- 
ing among political rulers on the other side. Dana, then scarcely 
thirty-one years of age, was chosen for this purpose. He took 
confidential letters to Dr. Franklin from Warren, the elder Quincy, 
Dr. Cooper, and other leaders. Francis’ brother, the Rey. 
Edmund Dana, had gone to England, settled there, and married 
the daughter of Lord Kinnaird, who was also niece of Governor 
Johnstone and Sir William Poultney, one of the largest land- 
owners in the midland counties; and through them and their 
connections Francis Dana had special opportunities of ascer- 
taining the state of English feeling and government policy. He 
became intimate with Dr. Price and contributed materials for the 
work of that patriot’s cause, — a storehouse of information much 
quoted and drawn from by our many friends of that time in that 
country. He remained in England thus occupied two years. 
Meanwhile in this country the battles of Lexington and Bunker 
Hill had been fought. We were still in the attitude of dependent 
colonies resisting aggressions on our liberties. The question 
then agitating the minds of the leaders on this side was whether 
we should continue in the same attitude and still seek to adjust 
our differences with the old country as its colonies, or whether we 
should declare absolute independence. These two years in 
England had convinced Mr. Dana that all hope of any such 
adjustment on any terms which the colonists could accept, must 
be abandoned, and he threw his whole influence zealously in favor 
of independence. He returned in April, 1776, and impressed his 
convictions on those who had sent him over, on his father-in-law, 
the Hon. William Ellery, and on other members of the Continen- 
ta] Congress; and this opinion, formed in England with such 
peculiar advantages for forming one, had its influence in induc- 
ing the Continental Congress three months after his return to 
issue the great Declaration of Independence, July 4, 1776. Mr. 
Dana soon after his return was himself chosen as a member of 
that Congress, but just too late for him to put his signature to 
that celebrated document. Besides being a member of Congress, 
he was for the next four years by successive elections a member 
of the Massachusetts council. 

‘¢ The next important civil act in our history was the adoption of 
the Articles of Confederation between the colonies. Asa member 
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of Congress, he took part in this, and set his signature to the arti- 
cles in July, 1778. 

‘* But before this civil act, military considerations of the gravest 
importance came before Congress. Early in 1778 the cause of the 
patriots was at a very low ebb. To recall these days, it is only 
necessary for me to mention to any American, with even a com- 
mon-school education only, the name ‘ Valley Forge.’ There, as 
you remember, the remains of our army had retired, not only 
defeated, but almost wholly demoralized. Many of the colonies 
had not only failed to furnish their quota of troops, but had failed 
to provision and equip those that were still in the field. The Con- 
tinental Congress seemed helpless; and there were complaints, 
jealousies, and murmurings of distrust even of the great Washing- 
ton. You will recollect how the Continental soldiers were often 
seen barefoot in the snow, were without adequate blankets or tents, 
were dressed almost in rags, and frequently had no proper or suffi- 
cient food. Unless the army was reorganized, enlarged, and suit- 
ably supplied, all the political education and wise statesmanship of 
those times would have been of no value. The Declaration of 
Independence would not have been worth the paper it was written 
on. These were days that tried the souls of men. It was no 
time then for merely conferring much-sought-after honors, but 
Congress had to look to its ablest leaders. Mr. Dana was one of 
its youngest members, being only thirty-four years of age; but by 
his eloquence and legal ability, business judgment, and high char- 
acter, he had made a position for himself. He had given some 
study to military affairs both here and abroad, and on his return 
from England had contemplated going into the army. To him at 
this critical moment Congress turned, and made him chairman of 
the Committee on the Army, and sent him to consult with Wash- 
ington at Valley Forge. There he continued five months of this 
distressful season, engaged with Washington in concerting the 
plans submitted by Congress to the Commander-in-Chief, July 4, 
1778, * to be proceeded in’ (as the order says) ‘* with the advice 
and assistance of Mr. Reed and Mr. Dana, or either of them.’ 

‘**From the date of this reorganization the army improved, and 
the fortunes of war not long after turned in our favor. 

‘* During this same year another vital matter came before Con- 
gress; and that was the consideration of the Conciliatory Bills, 
as they were called, of Lord North. The English government 
had sent over a peace commission, charged with the duty of urging 
the adoption of these measures. There were all this time many 
colonists with more or less well-defined Tory sympathies; but 
more potent and more to be feared were the many people who had 





484 


got tired and discouraged by the long years of war which, up to 
that time, had in the main resulted in loss and defeat, and, added 
to this, the concessions proposed by Lord North were not incon- 
siderable, and must have been very alluring to many of the 
despondent and of the conservative business men and property 
holders. It required keen legal and political training and ability 
to deal adequately with these plausible proposals, and enable 
Congress and the people to thoroughly understand their true 
nature. Mr. Dana, then only thirty-five years of age, was 
appointed by Congress one of a special committee of three to 
consider the subject; and it was the strong report of this com- 
mittee that caused the rejection of those conciliatory proposals in 
Congress by a unanimous vote ” (pp. 48-55). 

In the fall of 1779 he was sent to Paris with John Adams as 
Secretary of Legation with special powers. 

‘** They found no immediate prospect of negotiation with Eng- 
land. Meanwhile our government was sorely in need of the 
‘sinews of war;’ and money loans must be secured in Holland 
and from some of our English sympathizers. Again on Mr. 
Dana and Mr. Adams, as his senior, was put by Congress this 
important function. 

‘* Besides the friendship of France, Congress hoped to secure 
the codperation of Russia, or, failing in that, at least to keep 
Russia in such a position of doubt that the uncertainty of ber 
then future course might have its weight, with other factors, in 
turning the scales of English thought in favor of acknowledging 
our independence. This delicate mission was intrusted to Mr. 
Dana alone. He was appointed minister to Russia, and proceeded 
toward St. Petersburg. He went by way of Frankfort and 
Berlin, and arrived at the Court of Empress Catherine in 1781. 
To have received Mr. Dana in full form as minister plenipoten- 
tiary from the United States would have been, in international 
law, equivalent to the recognition by Russia of the independence of 
the United States ; and this would have been regarded by England 
as an act of war. Though not openly received in due form, yet 
Mr. Dana succeeded in having regular intercourse with Count 
Osterman, the Russian minister of foreign affairs, and in keeping 
his constant friendship. This, while not an open act at which 
England could take offence, was still known to her minister at 
St. Petersburg, and by him communicated to the ministry and 
Parliament. All this time Mr. Dana was in constant correspond- 
ence with Congress, with the Marquis de Verac, the French 
minister at St. Petersburg, with Mr. Robert P. Livingston, 
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whom Congress had appointed secretary of foreign affairs, and 
with Mr. Adams. 

‘He succeeded thus in the main object of his mission to 
Russia, and stayed there till the preliminaries of peace between 
Great Britain and the United States were begun. 

‘‘ Within two months after his return to Boston, he was again 
appointed a delegate to the Continental Congress. 

‘¢In those days there was no President of the United States. 
Congress was both the legislative and the executive. In the 
summer of 1784 Congress took a recess of several months, and, 
in order that the country should not be without a government, 
appointed an executive committee of one from each State to 
continue in session and clothed with very considerable powers. 
Mr. Dana was selected as the one member of this committee 
from Massachusetts. 

‘* Soon after this the power of the Continental Congress became 
very weak, while the States individually became more powerful. 
The organization of each State government, and the settlement 
of peace and order through the courts, seemed to be the chief 
public work for that ‘critical period.’ In 1785 Mr. Dana 
received an appointment to the Supreme Bench of Massachu- 
setts. He decided it was his duty to accept it, and so he left his 
seat in Congress.” (Oration by R. H. Dana at the centenary of 
the town of Dana, Mass.) 

Such was the man who became Chief Justice in 1791, and the 
character of his service to the country which has been outlined is 
reflected in the noble lines of his picture which is here repro- 
duced from an unfortunately damaged drawing from life in the 
possession of his family. 


INDICTMENT OF Two JuDGES FOR TRAVELING ON SunpDay. 
An amusing incident of this period, from the ‘‘ Proceedings of 
the Massachusetts Historical Society,” deserves record here : 
‘“* Mr. Ellis Ames stated that in examining files in the preparation 
of the collection of Provincial Laws, his colleague, Mr. Goodell, 
had found a paper written January 30, 1792,* in the hand of Rob- 








*** To the honorable the Senate, and to the honorable the House of Representatives of the 
Commonwealth of Massachusetts, in General Court assembled, this thirtieth day of 
January, Anno Domini, 1792: 


“Humbly show Robert Treat Paine and Increase Sumner, two of the justices of the 
Supreme Judicial Court, that on the morning of the tenth day of July last, being Lord’s 
Day, they, in company with Judge Cusbing, the Attorney-General, and the Clerk of the 
Court, set out very early from Portland in order to arrive at Pownelborough (now Wiscas- 
set) in season to open the court there on the Tuesday following (the court at Portland not 
having finished till late in the afternoon before); that about 11 o’clock A.M. they passed 
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ert Treat Paine, and signed by him and Increase Sumner as memo- 
rialists to the General Court with regard to an indictment brought 





along Freeport, and were there stopped by a warden for travelling onthe Lord’s Day; that 
it was then fully and repeatedly explained to the said warden that the company thus travel. 
ling were the judges of the Supreme Judicial Court, the Attorney-General, and the Clerk of 
the Court, and that it was necessary they should thus travel in order to arrive in seas >n at 
Pownelborough to hold court there; that the time was short enough if the weather should 
continue good; and that if bad weather should arrive, or accidents take place, the court 
might fall through; and your memorialists considered this as a full and satisfactory answer 
to the warden, and proceeded on their journey ; and with industry and difficulty arrived at 
Pownelborough the end of the afternoon of the Monday then next, and held court there the 
next day, according to law, notwithstanding this your memorialists have been unquestion- 
ably informed that, at the County General Sessions held at New Gloucester, in and for the 
County of Cumberland, on the first Tuesday of January, 1792, complaint was made to the 
grand jury of the Sessions of the said travelling, as being against the law of the Common- 
wealth, and that they found bills against your memorialists for the same. 

** Your memorialists beg leave to say, that if they could suppose they had broken the said 
law by their said conduct, they would readily make suitable acknowledgements, pay the 
fine, and not trouble your honors with this representation; but being certain that they had 
no intention of breaking the law, and had no suspicion that they were so doing, and being 
well satisfied that they did not break the said law, according to the true intent and meaning 
of it, they think it their duty to have this cause explained, and settled in a manner that will 
give the most satisfaction to all parties, and to the government at large. Your memorialiste, 
therefore, beg leave to observe that the law for the due observation of the Lord’s Day for- 
bids travelling on that day, except in cases of necessity and charity; and the fine question 
that naturally arises here is, who is to be the judge of this necessity? The answer is con- 
ceived to be, that the traveller in the first instance must judge of the necessity. The next 
question is, what rules has he to judge by? It is presumed that no other answer can be 
given, than that it is a matter of reasonable discretion, judging on the nature of the thing. 
In the present case your memorialists judged it necessary for the business of the govern- 
ment, in the exercise of their office, to travel that day. The warden and grand jury say 
there was no necessity. The question now is, who may reasonably be supposed to be the 
best judges; or will it be said that the judges shall in no case travel, even though a court 
fall through? If they may travel in any given case, must not they be the judges of the pro- 
priety of the particular case; or will it be said that they must use that discretion at their 
peril; and if a warden complains, and they are indicted, that they must neglect the duty 
of their office, and travel to a distant county, to learn from a jury of the Quarter Sessions 
whether they exercised their discretion right, the said jury having no other rule to guide 
them but their own particular opinion to set up in opposition to the opinion and discretion 
of the judges of the Supreme Judicial Court? Your memorialists conceive that business on 
public service has always been considered as coming within the meaning of the exception 
in the law expressed by the word necessity, and that in their present case the said warden 
and grand jury, if they had exercised that candor and discretion which public officers 
always ought to do, could but know that the distance the judges had to travel, the uncer- 
tainty of good weather, the difliculty and precariousness of a passage by water up the 
Kennebec River, made it necessary that they should travel on that day to prevent the court 
at Pownelborough falling through, where a capital trial and much other business was pend- 
ing; and the warden and grand jury must have supposed that the judges viewed it in that 
light or they would not have travelled on that day. Your memorialists do not mean to be 
considered as Sabbath-breakers; they profess as much regard to that day ae the Christian 
religion requires, and that it is very disagreeable to them to be under such necessity of 
travelling, and that nothing but a eense of duty to the public in the exercise of their office 
induces them to it; and that having acted in this particular sincerely, according to their 
best discretion, they are not willing (for obvious reasons) to have the propriety of their 
judgment determined by the opinion (circumstanced as it may be) of a jury of the Quarter 
Sessions nor can they think it very consistent with the due administration of justice that 
they should lay at the mercy of a warden, who, under pretence of his office, without regard- 
ing the duties of it, shall undertake to prosecute them merely to gratify his caprice. Your 
memorialista therefore pray that the Attorney-General may be directed to enter a nolle pro- 
sequi on the indictments; and because your memorialists have a sincere regard to the 
religious observance of the Lord’s Day, according to the sentiments expressed in the pre- 
amble to the act for the due observance of it (drafted by one of them), they pray the 
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against them for traveling on the Lord’s Day, July 10, 1791, 
between Portland and Pownalborough, the plea of the memorial- 
ists being that the journey was a necessary one in order that as 
justices of the Supreme Judicial Court they might reach the latter 
place in season to open the court at the appointed time. It was 
necessary at that time for the judges to open the court on the day 
set, otherwise the term could not be held until the next date pre- 
scribed by law; in this instance, the second Tuesday of July of 
the following year. This rule was changed by the statute of 1804 
(Chap. 105, § 8), which empowered the sheriff of the county to 
adjourn the court from day to day until a judge should attend ; 
and if more than one judge was required, the one who arrived first 
had power to adjourn from day to day until a sufficient number 
attended. On March 8, 1792, the General Court repealed the 
Lord’s Day Act then in force, declaring it null and void, and 
passed a new act on that subject. This repeal annulled the indict- 
ment against the judges. 

A breezier account of this sad story is given in Davol’s ‘*‘ Two 
Men of Taunton,” as follows: 


‘*Paine had been on the bench but a year when, with 
Justice Sumner, the Attorney-General, the Clerk of Courts 
and his friend, the French Consul, he was going from Port- 
land to Pownalsburgh. The Court adjourned at Portland on 
Friday and, to reach Pownalsburgh on Tuesday, they jogged 
along while the folks of Freeport were at Sunday meeting. 
The procession would have slipped by unnoticed had not the 
Frenchman who rode in a ‘ chair,’ trotted down in the heart 
of the town in search of the hairdresser with the result that 
his vehicle broke down, causing a delay which attracted 
attention. The warden came out, and in the name of the 
Commonwealth of Massachusetts arrested the whole company 


explanations of the honorable legislative body on the said law, that so your memorialists, 
being satisfactorily apprised, from the highest authority, of their duty in this respect, may 
be able to comply with it, without running the risk of being censured in one part of the 
Commonwealth for an action which in another part of it would be considered as necessary, 
and your memorialists as in duty bound shall ever pray. 





Rospert TREAT PAINE. 
INCREASE SUMNER. 
[Indorsed } 
Hon. R. T. Parne, 
INcREASE SUMNER. 
Mr. SEWALL, ) 
Mr. Jarvis, } Committee on the Warden Act.”’ 
Mr, JONES, j 


“The record of the May term at Portland (in 1792) that year shows that the court recom- 
mended the Commonwealth’s attorney not to prosecute the presentments found against the 
judges.”” (Mass. Hist. Soc. Proc., 2d Ser., Vol. 19, p. 252.) 
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for wilfully profaning the Lord’s Day. In vain the Judge 
and Attorney-General pleaded that it was a case of necessity. 

. . The officious warden, to gratify his own caprice, 
refused to be silenced. The party was at length allowed to 
pass on, but the Frenchman’s popularity was under a tem- 
porary cloud.” 


The story illustrates not only an absurd result incident to 
** blue laws,” but the further absurdity in the attempt to arrange 
with absolute inflexible strictness the times of performing the 
work of the Court regardless of unforeseen circumstances. There 
are numerous instances in the early statutes during the first twenty- 
five years of the Court of special acts being passed for the purpose 
of adjourning the Court in one county or another. For example, 
the following papers are on file in the State Archives: 


[Legislative Files, Senate Document No. 3226.] 


Cambridge Tuesday Morné, 
Dear Sir 


It is with regret I learn that there are no Members of our Court at hand to 
attend this day at Dedham but ourselves, and that I am totally unable to do 
it, by reason of a very severe cold which has hung about me for a short 
time past, & confined me to my house since last Saturday. . . . This 
morning . . . I dare not venture abroad, tho’ every thing was prepared 
the last evening in the full hope that I shou’d have been better, rather than 


worse this morning 

Such being the case what remains to be done? I see but two things either 
to apply to the Legislature to adjourn the Court, or to avoid any incon- 
venience to the County to authorize you to open the Court, and to proceed in 
all causes wherein the intervention of a Jury will be necessary, or the par- 
ties voluntarily submit themselves to your decision — If this latter mode 
shou’d be adopted you may rely upon it I will join you as soon as it may be 
safe for me todo it While writing this it is with difficulty I can keep myself 
erect in my chair — Shou’d you have set off for Dedham I[ shall direct this 
to be delivered to the Speaker of the House, that they may take such order 
therein as they in their Wisdom shall judge meet 


From your friend & brother 


Honble Judge Sewall 


[Senate Document No. 3226.'] 


The Com.* to whom was refered a Communication from the Ch. Justice of 
the Sup. Jud Court Report that it is expedient that any one Justice of said 
Court be authorized by Law to hold the same Court which is to set at Ded- 
ham on the first Tusday of Feby in‘. limiting his powers only in cases 
arising upon the Law and in cases capitol 

And they recommend that immediate measures be taken for convening a 


legal quorum of said Court. Bring in a bill. Mt Dana Mtr. Heath — M' 
Fisher. 





CHAPTER VII. 
PUBLIC OPINION AND COMMUNICATION ABOUT 1800. 


ATTACKS ON THE CouRTS AND AGITATION FOR AN ELECTIVE 
Jupicrary, 1800-1810. 

The confused state of public opinion at the beginning of the 
nineteenth century, about the time of the election of Jefferson, is 
indicated by a passage from an interesting sketch of the newspaper 
activities of the time : 


‘* The Federalist journals, with their headlong and abusive 
spirit, bound up with their own petty interests, often magni- 
fying the less at the expense of the greater, fighting over 
trifles and with one another while the citadel itself wasin dan- 
ger, were often in despair of the wise and prudent men who 
had the public destinies in their charge. The anti-federalist 
journals, equally infirm of temper, drew together, as their 
party became crystallized, a group of able outside writers, 
who, having done everything in their power to kill the Consti- 
tion at its birth, now with impertinent presumption assumed 
to be its god-fathers, and filled the country, then and after- 
wards, with idle tales of treason and conspiracy on the part 
of its real authors and most loyal defenders. 

‘¢ The current affairs of the world were at that time excep- 
tionally turbulent. Our new institutions were shaken by the 
passions of the Old World to a degree that now seems incred- 
ible. In spite of their recent great experience, the people 
were far from self-reliant. Though nominally and actually 
free, the habit of dependence was not easily outgrown. Large 
classes of them lost their heads upon slight provocation. If 
they had been in the Paris barricades, they could not have 
been more unreasonable than they were over the insanities of 
the French Revolution. Some of them hated it with mortal 
hatred: it was saluted by others as the final deliverance of 
liberty.” (‘* Newspapers and Newspaper Writers in New 
England, 1787-1815,” a paper read before the New England 
Historic. Genealogical Society, February 4, 1880, by Delano 
A. Goddard.) 


We have often been reminded, but it is necessary that we 
should be reminded, in every study of this period, that the entire 
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problem of government and of public opinion was affected by dis- 
tances and lack of facilities for communication. As Mr. Goddard 
says: ‘‘ The great event of the close of the last century, the death 
of Washington, was unknown in Boston until eight days after its 
occurrence.” It should also be remembered that Massachusetts 
until 1820 included the entire state of Maine, so that the govern- 
ment was much more loosely connected with its citizens because of 
the fact of the long distances from southwestern Berkshire to the 
farthest points ‘‘ down east” on the New England coast, with no 
railroads. 

The following passages are taken from Robinson’s ‘‘ Jefferso- 
nian Democracy in New England” (pp. 116-120) : 

‘*There were not many Republican lawyers, but the party, 
especially in Massachusetts, was taunted with inconsistency in 
supporting such men as James Sullivan or Levi Lincoln.* There 
were misgivings, however, among Republicans for having to do 
so, and after Sullivan’s death Bentley writes, ‘ Nothing was 
objected to him seriously, but what belonged to his habits as a 
lawyer, & of this character the people are the most jealous as it 
is the only one to which the people of this country generally 
attribute habitual dishonesty.’ (Diary, III., 401.) 

‘“‘The distrust of the lawyers extended also to the courts. 
The courts in the New England states at this time were not well 
organized and there are continual complaints in the press about 
the delay and expense of litigation. But these were minor 
grievances compared with the belief that the judges were influ- 
enced by party feeling. An article addressed to the Supreme 
Court of the same state in 1803 warns them: ‘ No Republican 
has a seat on your bench or is admitted to a participation in your 
judicial consultations. . . . Notwithstanding the boasted 
independence of the Judiciary you are not exalted above responsi- 
bility but are answerable at least at the bar of public opinion.’ 
(* Ind. Chronicle,’ February 14, 1803. ‘ Amicus Curie.’) The 
distrust and dislike for the courts was apparent in the opposition 
to increasing the salaries of the judges. 

‘¢ But the most interesting and charncteriatic feature of this 
part of the Republican movement is the demand for greater 
responsibility to the people, and this after all is its most important 
phase. The following is a typical expression of this feeling : 





*** Portsmouth Oracle,” April 18, 1807: ‘‘ Next to our Connecticut patriots, the anti- 
federalists of Massachusetts are supposed to be the most implacable foes of lawyers which 
New England can produce.” The writer then remarks that the Republican candidate for 
governor and leaders in the legislature were lawyers. 
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‘* * The independence and infallibility of the judiciary, is now 
the last recourse and stronghold of Tory federalism 
the people are called upon to determine whether or how long 
they are to submit to the disposition of an independent 
judiciary in the hands of the Federalists, combined with the 
shameful uncertainty of the law. Bentley writes in his 
Diary, III., 387: ‘* The truth is the Gentlemen of the Law 
are determined to put in force their Judiciary Bill which puts 
the court more in the power of the judges. Thus in the 
General Government & in the States every attempt to main- 
tain a Legislature independent of the judiciary is frustrated.” 
(‘* Ind. Chronicle,” February 22, 1808.) 

** Also, ‘ Ind. Chronicle,’ September 22, 1808: ‘The great 
object contemplated by the Federalists is to make the judiciary 
the permanent branch of government — that all laws should 
be subject to the control of the judges — that the Legislature 
should be subordinate to the control of the Judiciary. 

What section of the constitution gives the — a 
right to decide on the constitutionality of the laws? 
The right assumed by the judges to set aside the laws is 
nowhere recognized in the constitution,’ etc. 


** Another interesting demand appears at this time that judges 
should be elective. ‘Col. Centinel,’ July 12, 1806, quotes a 
Republican Fourth of July toast at Lynn and comments on its 
dangerous principles: ‘The Judiciary — Periodical election of 
Judges, the best pledge of their good behavior; may this mode 
of appointment become constitutional in state and nation.’ 

“John Leland of Berkshire, one of the most interesting of 
the New England Republicans, although he was notable chiefly 
asa leader in the movement for religious liberty, laid down the 
principles of this doctrine in 1805: 


‘*** The election of all officers, to fill all parts of the gov- 
ernment, is the natural genius that presides over the United 
States, and if my conviction is just there will be spasms and 
commotions in the states until such an amendment takes 
place. . . . If men are incompetent to elect their judges, 
they are equally incompetent to appoint others to do it for 
them. . . . But, tho’ the people have this Judiciary 
check against the usurpations of the legislature, what check 
have they against the usurpation of the Judiciary? When 
Judges set up their opinion on the constitution in opposition 
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to the legislature, and in opposition to the great mass of the 
people, who can check them? The people cannot, for they 
have no direct voice in setting them up or taking them 
down. The legislature cannot, except by impeachment, 
which in such cases would be no more than a whistle. The 
executive cannot, for they hold their office by a tenure which 
the executive cannot destroy. . . . My age authorizes me 
to say that the leading doctrine of the American Revolution 
had been that responsibility was the best expedient to keep 
men honest. And why this maxim should be inverted in the 
Judiciary establishment alone I never could see. 

The judges would not only feel the importance of oe oft 
cers, but also the salutary obligation to be men. A judicial 
monarch is a character as abhorrent as an executive or leg- 
islative monarch in my views.’ Leland in the course of his 
speech also attacks ‘ the host of lawyers who infest our land 
like the swarms of locusts in Egypt, and eat up every green 
thing.’ ” 


In spite of Mr. Leland’s ‘*conviction” it is significant to note 
that after his time many of the states tried the experiment of the 
‘* natural genius” of *‘ tlhe election” of judges, as well as other 
officers, and that most of the ‘‘spasms and commotions” about 
the administration of justice in recent years have arisen in those 
states, and not in Massachusetts, where we have stood by our 
principles and by so doing have maintained respect for our 
courts. 

Space does not permit an extended discussion of the subject of 
an elective judiciary, but unprejudiced men, who will face political 
facts squarely, will recognize the force in the following quotation 
from a recent volume entitled ‘‘ Unpopular Government in the 
United States,” by Albert M. Kales, a careful student of condi- 
tions in Cook County, IIl. : 

‘¢In a metropolitan district, . . . where there is a large 
population and a governmental plan which reduces the most 
intelligent inhabitant to an extreme degree of political ignorance 
as a voter, and the establishment of extra-legal government by 
politocrats is thus secured and fostered and becomes the real 
government, the judges, though the electorate regularly votes to 
install them in office, are not in fact elected at all. They are 
appointed. The appointing power is lodged with the politocrats 
of the extra-legal government. These men appoint the nominees. 
They do it openly and with a certain degree of responsibility 





493 


under the convention system. They do it less openly and with 
less responsibility when primaries are held. 

‘‘Tf you wish to test the soundness of these conclusions inquire 
your way to a judgeship in such a district or listen to the experi- 
ences of the men who had found their way to a judgeship or have 
tried to obtain the office and failed.. In almost every case the 
story is one of preliminary service to the organization, recogni- 
tion by the local organization chief, and through him recognition 
and appointment of a nomination by the governing board of the 
party organization. Those who do not go by this road do not get 
in. The voter only selects which of two or three appointing 
powers he prefers. Whichever way he votes he merely approves 
an appointment by politocrats. 

‘The judges in a metropolitan district where the extra-legal 
government rules and where elections for judges are held are not 
subject to a recall merely. They are subject to a progressive 
series of recalls. They are subject to recall by the politocrats who 
sit upon the governing board of the party organization, These 
may refuse a nomination at the time of an election. If the judge 
secures the nomination he may be recalled by a wing of the organ- 
ization knifing him at the polls. He may be, and frequently is, 
recalled by reason of an upheaval upon national issues. In the 
case so rare that it is difficult for one with a considerable experi- 
ence at the bar in a city like Chicago to remember it, a judge 
is actually recalled because of popular dissatisfaction with him ” 
(226-228). 

‘* The plain truth is that in a metropolitan district the selection 
of judges by some sort of appointing power cannot by any possi- 
bility be avoided. The position of a single judge out of as many 
as thirty and upward in a district containing an electorate of a 
hundred thousand and over is too hidden and obscure to enable 
any man who is willing to occupy the place to secure a popular 
following. The man who has areal hold upon a majority of so 
numerous an electorate will inevitably be led to a candidacy for 
governor of the state or senator of the United States, if not 
indeed for president of the United States. Another obstacle to 
the actual choice of judges by so numerous an electorate is that 
the determination of those fit to hold judicial office is unusually 
difficult. It would be a problem for a single individual who had 
an extensive personal knowledge of the candidates and had 
observed them closely for a considerable period in the practice of 
their profession. For all but the most exceptional judge in a 
metropolitan district the power which places him in office and 
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retires him from office will be an appointing power, although there 
be in force the so-called popular election of judges. ‘ 

‘¢The supposition is that if the influence of the politocrats can 
be eliminated the electorate will necessarily make a real choice. 
But the electorate does not fail to choose simply because the poli- 
tocrat has taken that choice from it. On the contrary, the polito- 
crat rules because the electorate regularly goes to the polls too 
ignorant politically to make a choice of judges. That ignorance 
is due to the fact that the oftice of judge is inconspicuous and the 
determination of who are qualified for the office is unusually 
difficult, even when an expert in possession of all the facts makes 
the choice. The proposed method of election does not in the 
least promise to eliminate the fundamental difficulty. of the politi- 
cal ignorance of the electorate. If, therefore, it succeeded in 
eliminating the influence of the extra-legal government the ques- 
tion would still remain: Who would select and retire the judges? 
There is no reason to believe that the electorate would make any 
real choice. Electors would be just as politically ignorant as 
they were before. They would be just as little fitted for making 
a choice as they were before. The elimination of extra-legal 
government does not give to the electorate at large the knowledge 
required to vote intelligently. Who, then, will select and retire 
the judges?” = (229-233.) 

In view of this very practical study of the working out of the 
** conviction” of Mr. John Leland, above referred to, it is proba- 
ble that Mr. Leland, if he were alive to-day, would suggest that, 
on the whole, whatever faults there may be, Massachusetts had 
better stand by the principles of her ancient system, which has 
produced a history of strong men on the Massachusetts bench, 
not merely as a matter of tradition, but as a matter of fact. In 
this way she has kept open the avenue to the bench as one of 
natural and legitimate professional ambition, as well as of oppor- 
tunity for public service, for men who would not consider the 
position under conditions such as have been described by Mr. 
Kales.* 

It is to be hoped that the Massachusetts Bar may be perma- 
nently spared the demoralizing influence, which is an inevitable 
result of an elective. judicial system, of the temptation for many 
men to consider what political influence will affect a judge’s mind 
instead of arguing a case before him fairly on its merits. 


*See An Address for the Indianapolis Bar Assoc., 1913, by Moorfield Storey, Esq., on 
“ The True Position of a Judge.” See also Mass. Law Quart., Vol. II., 109, 220, 221. 


» = 





CHAPTER VIII. 


1802-1806 — THEODORE SEDGWICK AND THE REORGANIZATION 
OF THE JUDICIAL SYSTEM. 


In 1802 Judge Dawes resigned from the Supreme Court to 
accept, contemporaneously, the vacant offices of Judge of Pro- 
bate and Judge of the Municipal Court in Suffolk County. He 
presided in the latter court just twenty years. In his valedictory 
address to the grand jury, entered of record in January term, 
1822, he spoke of himself and of the Municipal Court as 
follows : 


‘* Prior to 1800 there had been no instance in Massachu- 
setts of trials by a single judge, assisted by jurors. To 
ascertain the public sentiment whether such a system was 
proper for this Commonwealth, her legislators were induced 
by the justices of the then Supreme Judicial Court to try the 
experiment and to create a Municipal Court of one judge in 
this county for the trial of only such offences as had before 
been cognizable by the numerous Justices of Sessions.” 
(See Law Reporter for December, 1839.) 


This experiment succeeded and William Sullivan tells the story 
of its extension to the Supreme Court as follows: 


‘*In February, 1804, a committee composed of one mem- 
ber of the Legislature from each county assembled in the 
house which Sir Harry Vane built, and gave to the first 
church on his departure for England. After long discussion 
this committee agreed to report, as mere experiment, that 
one judge should be authorized to remain in a county, to try 
questions of fact after the business requiring three judges 
should be disposed of, and then join the judges in the next 
county. A single year was sufficient to satisfy the whole 
Commonwealth of the utility of such a system, properly 
carried into effect. In March, 1805, the organization, under 
which we now practice, was permanently established, and 
with it began our second volume of reports.” (Address to 
the Suffolk Bar, 1824, pp. 42, 43.) 


The more detailed history of the changes follows. 
Theodore Sedgwick was appointed to the vacancy caused by 





the resignation of Judge Dawes. Judge Sedgwick was a national 
figure and had a great influence on the Court. 

Theodore Sedgwick, son of Benjamin Sedgwick, a descendant 
of Robert Sedgwick, a major-general of Cromwell’s army, who 
came to this country about 1635 and was sent by Cromwell as 
commissioner to the Island of Jamaica, was born in Hartford, 
West District, Conn., May, 1746. He was educated at Yale 
where he was supported by the efforts and sacrifices of his older 
brother, Joho, who, as the family fortunes were at a low ebb 
after the death of his father, conducted a tavern in Cornwall, 
Conn., to support his three sisters and two brothers. During his 
last year at Yale, Theodore Sedgwick ‘‘ being a party in some 
boyish gayeties quite outside of the Puritan tolerance of the 
times, was expelled by the president” of whom Judge Sedgwick’s 
daughter, Catherine M. Sedgwick, states: ‘‘I received fhe 
impression, I cannot say with what accuracy, that he was a com- 
pound of pedagogue and granny.” Miss Sedgwick continues 
‘*My father, sobered by this cloud, took to Divinity, and went 
to Dr. Bellamy’s to study theology. The doctor, I rather think, 
from the current anecdotes of the time, had considerable sym- 
pathy with the secular side of my father’s character. At any 
rate . . . my father turned from divinity to law, and began 
and finished his legal studies with Mark Hopkins, of Great Bar- 
rington, Massachusetts, a distinguished lawyer of his time and 
grandfather of the President of Williams College. 

‘* My father first opened an office in Barrington (Bryant, the 
poet, occupied it afterward), and I have heard him say that for 
six weeks he sat looking up and down the street, like poor Dennis 
Bulgruddery, for a client, but no client came, and he took down 
his sign and moved off to Sheffield, where he began his honorable 
legal career.” (Life and Letters of Catherine M. Sedgwick, 
pp. 22-24.) 

In 1776 he went to Canada as aide to General Thomas. 
While at Sheffield he became the secretary of the first Berkshire 
County Convention which met in 1774 at the beginning of the 
preparations for the Revolutionary struggle. 

He was sent as a delegate to the Continental Congress. In 
1785 he moved to Stockbridge which was his home for the rest 
of his life, although for a greater part of his life he was obliged 
to be away from home because of his work as a legislator and a 
judge. In 1787. he took a prominent part in leading men against 
the bands of rioters at West Stockbridge during Shays’ Rebellion. 
He was a member of the convention of 1788 and was active in 
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Associate Justice Supreme Judicial Court, 1802-13. 


(From a portrait by Stuart painted while Judge Sedgwick was on the bench.) 
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supporting the Federal Constitution which was then adopted. 
From 1788 to 1789 he was speaker of the Massachusetts House of 
Representatives. He-was then sent to Congress where he served 
with distinction and became speaker of the House of Representa- 
tives. He was United States senator from 1796 to 1799. He 
was one of the leading Federalists of the day, and-a man of 
exceptional ability. * 

He shared with other leading Federalists the discouraging fears 
of the effect of the ‘* Republican ” success at the time of the elec- 
tion of Jefferson, and expressed some of his doubts in a letter to 
his constituents upon his retirement from politics in 1800. This 
letter was printed by a ‘* Republican Press” in pamphlet form 
under the title, ‘* The Political Last Will and Testament of the 
Hon. Mr. Sedgwick,” and was followed in the same pamphlet by 
a ** Republican ” answer containing a considerable amount of ridi- 
cule. A copy of this pamphlet is in the Boston Athenzum. 
About two years after his retirement from Congress he was 
appointed to the Supreme Court upon the resignation of Judge 
Dawes, as already stated, and the Court at once began to feel 
and show the effect of his personality and ability. At the time of 
his appointment Chief Justice Dana and Judge Paine were well 
along in years. Judge Bradbury was very soon stricken with the 
illness which finally caused his removal. Judge Paine appears to 
have been quite deaf and irritable at this time, and his manners 
particularly, and perhaps those of others, were considered 
‘‘crusty.” The traditional story is that Fisher Ames, who was a 
particularly sensitive person, wrote to Christopher Gore, ‘+ I went 
into Court, to enjoy the soothing civilities of Judge Ursa Major, 
R. T. Paine,” and after an uucomfortable scene Ames made a 
remark which became current at the bar ‘* that a lawyer should go 
into court with a club in one hand and a speaking trumpet in the 


*In connection with his services in Washington the following interesting comparison 
between him and Madison was found among the manuscripts of his great-grandson, the late 
Arthur G. Sedgwick, evidently made as a result of a careful study of the congressional 
debates of the period : 


“A parallel might be drawn between Madison and Sedgwick, showing that Sedgwick 
had some of the qualities which fitted him to be put forward as a leader in the House on 
his side against Madison. He had great directness and simplicity, and hardly ever spoke 
at unnecessary length, but he was perhaps far less persuasive in the House for being 
less conciliatory. On the other hand, he was less specious, but his vehemence and 
impatience betrayed him into impulsive haste, from which Madison’s imperturbable and 
lofty coolness always preserved him. Both spoke as lawyers, and adopted a distinctly 
juridical tone, but Madison was more successful in seeming to be absolutely judicial in 
temper. In temper Sedgwick was positive, and often displayed indignation. Madison 
delivered an apparently colorless opinion, filled with the dry light of perfect impar- 
tiality. Sedgwick pronounced judgment. Neither was a master of oratory like Fisher 


Ames, and it is Fisher Ames who, as an orator and advocate, is likely to survive them 
both.” 
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other.” The general atmosphere in the court-room appears to 
have been charged with asperity. (See ‘* Memoir of Parsons,” 
pp. 2138, 214.) r 


In his address in 1824 William Sullivan said : 


‘¢ For several years the bar complained, and had cause to 
complain, of the extreme austerity of the court. The digni- 
fied complaisance, which existed before the Revolution, and 
the gentlemanly courtesy, which we have witnessed for many 
years, were wholly unknown. It should be remembered 
with respect and gratitude, that when Judge Sedgwick 
appeared on the bench, he successfully strove to banish this 
unnecessary deportment. He endeavored, also, to prevent 
the sparring, at that time very common at the bar. Mr. 
Parsons and the Attorney General (James Sullivan) were 
often opposing counsel; and almost as often personal oppo- 
nents, so far as a keen encounter of wits could make them so.” 


Harrison Gray Otis was, in many ways, one of the ablest and 
most popular leaders of his time in Massachusetts, at the bar, in 
society, and in politics.* He was Speaker of the House of Repre- 
sentatives from 1803-1805 and President of the Senate from 
1808-1811. The following extracts from manuscript letters of 
Judge Sedgwick to Otis, in the possession of the Massachusetts 
Historical Society, and hitherto unpublished, indicate that the 
legislative changes in regard to the judiciary which preceded the 
appointment of Chief Justice Parsons in 1806 were largely due to 
Sedgwick and Otis. 

At the time these letters were written the court consisted of 
seven judges, but, as indicated by the following extract from a 
letter of May 14, 1802, it was expected that there would soon be 
two vacancies, and these vacancies did subsequently occur by the 
removal of Judge Bradbury because of incapacity from hopeless 
illness in 1803 and the resignation of Judge Paine in 1804. 


EXTRACTS FROM LETTERS OF THEODORE SEDGWICK TO 
Harrison Gray Oris. 


‘* PoRTLAND, 14 May, 1802. 
My pear Sir, 


If what I have above written be a departure from delicacy what 
I shall add will be much more so. The salleries of the judges 








* See Morison’s ‘‘ Life of Harrison Gray Otis.” 





499 


ought to be permanent, and what is more important, certainly to 
the individuals, they ought to be competent. This subject is 
the more important because there will soon be two vacancies at 
least which must be supplied, and it is an office which, of all 
others, ought not to go beging. Upon my honor, unless I have 
greatly deceived myself, public considerations influence me much 
more, on this subject, than personal. . . 


I am, as you know, sincerely yours, 


THEODORE SEDGWICK. 


SrocksripGE, 7 Feb’y, 1803. 
My DEAR Sir, 


As to the arrangements which should be made, I have at one time 
and another given you my ideas. As far as they were worthy of 
consideration, I dare say they remain in your memory. I remem- 
ber that last summer I mentioned to you my opinion that the nisi 
prius system, for the purpose of discovering the truth, in issues, 
was preferable to any mode which had ever been adopted. I had 
pleasure, then, in believing that your judgment concurred with 
mine. My experience since, has, if possible, more firmly estab- 
lished the opinion which I then entertained. The nearer then you 
can approach to and the sooner you can arrive at this point, the 
more will your country be indebted to your services. Whenever 
this shall have been attained, five judges will be fully adequate to 
do the business of the state ‘ promptly and without delay,’ and 
that number will, in my opinion be preferable to any other. You 
can hardly expect to find, from time to time, a greater number of 
men, in all respects of the right character, who will consent to 
accept the office, for any sallary, which such a government as ours 
will provide. As you enlarge the number the chance of getting 
an adequate support will decrease. Besides I fear that to pre- 
serve the present number is not the way to render the members of 
the court most anxious and laborious in the investigation of 
questions which shall come before them. . . . And I think 
that appeals and reviews, in trials of fact, are a grievance and 
that their evils will constantly encrease. The rights of property 
would, in my opinion, be infinitely better secured, if questions of 
fact, were never reviewed, but in the english method, of new 
Se 


THEODORE SEDGWICK. 





PorTLAND, 27 May, 1803. 
My pear Sir, 

Altho’ I do not think it probable that 1 shall ever attend 
another circuit of this court, yet for the convenience of whoever 
may be on the western circuit in the autumn an alteration ought 
to be made of the time of holding the Court in Bristol. At 
present there are three weeks between the Court in Worcester and 
that in Taunton, whereas there ought to be but one. Last year 
between those courts I returned home altho’ I could spend but 
eight days there. . 

yours sincerely, 


THEODORE SEDGWICK. 


Srock[BripGE], 7 January, 1804. 
My DEAR Sir, 

I have, according to my engagements prepared four bills 
respecting the judiciary, conformably to the ideas which we have 
adopted on the subject. 

The first bill provides for fixing the number of the court to 
five — the present number of the judges, for I presume Judge 
Paine has resigned. On this subject all, with whom I have con- 
versed, seem to be agreed; and for granting permenent sallaries. 
The bill proposes that in addition to whatever sum may be 
granted, as sallary, eo nomine, the fees of the judges shall be 
received by them. This is, certainly, intended as a means of 
obtaining more than would be otherwise granted. ‘The amount 
of this may be computed at about $400 to each judge, annually. 
This, however, may be ascertained by having on account from the 
secretary's office, for a few years past,—the Judges having 
received the fees altho they have been deducted from their sallaries. 
The sallary ought to be such as that the office may be accepted 
without much pecuniary sacrifice by any man in successfull prac- 
tice, such as will induce men, of middle age, to go onto the bench, 
such as will enable all the judges to reside in the capital, from 
which immense benefits would be derived, and not such as will 
oblige the Governor to supply vacancies from the old, the lazy, 
the worn out, or what is worse those who have never been worn 
at all. These ideas are as obvious as they are important, yet it is 
by many supposed that they are unpopular. This, certainly, 
would make no impression on an honest independent mind ; but 
I do not believe the measure would be unpopular. . . . 

Your most obedient Servant, 
TueoporeE SEDGWICK.” 
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Supplementing these personal letters to Otis, the entire court 
sent a letter to Governor Strong in the spring of 1804 which the 
governor submitted to the legislature on June 5, 1804, in his 
speech to both branches, in the course of which he commended it 
to their serious consideration. 

This letter was printed as a legislative document in pamphlet 
form under the following title: ‘* Letter of the Justices of the 
Supreme Judicial Court to His Excellency the Governor, with two 
Judiciary Bills drawn by them; which were communicated to the 
Hon. General Court, by message, June, 1804. Published by 
Order, Boston, Massachusetts. Printed by Young and Minns, 
Printers to the State, 1804.” 

As this appears to be a very rare document and reflects the 
existing conditions over the signatures of the entire court, it is 
here reprinted in full, with the exception of the two bills which 
will be printed in an Appendix later. 


Tue Letrer FROM THE Court TO GOVERNOR STRONG In 1804. 


“ May tt please Your Excellency: 


The late Act of the Legislature, making further provision in the Judicial 
Department, is highly interesting to the Justices of the Supreme Court per- 
sonally, and as it affects their official responsibility. These considerations 
have induced, on our part, a critical examination of the arrangement of the 
terms of the Court proposed by this Act. We have also consulted together 


upon the probable effects of the system in other views of it. The result 
with us is a conviction, which we think it our duty to express as soon as may 
be, that the arrangement is, in a great degree, impracticable, and that the 
operation of the system will not, in any degree proportionable to the incon- 
veniences of it, promote the good intentions of the Legislature for the more 
effectual administration of justice. 

By the act making further provision in the Judicial Department, which 
passed in March, 1800, the terms of the Supreme Court were extended in 
number and duration. Of the two additional terms then established, one 
was appointed to be holden in a distant county, requiring a further travel of 
nearly miles, and in part through a country where the public are not 
accommodated with roads. It was then thought necessary to enlarge the 
number of the Justices of the Court, and to distribute them upon distinct 
circuits. This arrangement was essential to render that system practicable ; 
and with this advantage the duty of each Justice was found to be sufficiently 
severe. The new system, while it reduces the number of the Justices to be 
employed, and abolishes, in a great measure, their distribution upon distinct 
circuits, retains, without abatement, all the terms established by the last 
mentioned act. In effect, there remains under this new arrangement but 
one entire month when a Justice of the Supreme Court may repose from the 
accumulated labors of his office. Against this assignment of duties, exceed- 
ing our bodily strength and requiring an almost perpetual absence from our 
families and domestic concerns, we must remonstrate. 

In other views of this system, it may be further exhibited as impracticable 
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and equally as inconvenient to the people as to the Court. The attendance 
required of the Justices at the term in Zenoz, and at the term in York, as 
these terms will most usually happen in the month of May, is physically 
impossible. The circuit established to be performed through the District of 
Maine, in the season of winter, commencing in December, and continuing 
in January, must he viewed in the same light by those who have any knowl- 
edge of the climate and country. The people of that district are, even 
more than the Court, ‘affected by this part of the arrangement. A single 
storm with snow, such as usually happens early in December, will interrupt 
the Circuit or render it ineffectual. 

The term established for the county of Suffolk, to be holden at Boston in 
the month of August, is liable also to an objection suggested by the season 
and the experience of the Court. The apprehensions of fever and disease, 
which then frequently prevail in populous cities, endanger a complete inter- 
ruption; and under the most favourable circumstances, the usual heat of the 
weather and the situation of their county house, render every attempt at 
business irksome, no less to the Jurors and suitors than to the Justices of 
the Court. 

In deciding questions of law, the Supreme Court are restricted to the 
Counties where the actions shall be pending; which are not to be removed 
even with the consent of the parties as heretofore. This is a necessary 
effect, if it is not the intention of the law; for the term to be attended by all 
the Justices of the Court will be completely occupied in each County by the 
actions there pending. 

At this full term, as it may be stiled, of the Court, questions of law being 
then exclusively within the jurisdiction of the Court, must be preferred to 
trials of fact. The delays, which may be thus produced, will be extremely 
inconvenient to the Jurors, Parties, and Witnesses waiting through these 
necessary postponements. And when to questions of law we add appeals 
from the Probate Court, and trials upon capital offences, restrained also to 
this full term, it may be justly apprehended, that, in some counties at least, 
the trials of issues of fact in civil causes will be proceeded in, but at one 
term in a year, and the attendance of Parties and Witnesses at the full term 
will be often found an ineffectual expense. 

Books of law, sometimes an extensive library, are indispensable requisites 
in discussing and deciding questions of law. The Court cannot proceed in 
them with a due regard to their reputation, or to their duty to the public, 
without an opportunity of consultation. In many counties this opportunity 
cannot be had, and where it may, can hardly be employed with advantage in 
the hurry and fatigues of their circuit duty. In all these cases great delays, 
most usually postponements of a year’s continuance, seem inevitable under 
this system. 

The suspension of criminal prosecutions will have a tendency to endanger 
the peace of the several counties, and to enhance the public expenses, while, 


by the same operation, innocent men, or those who, upon conviction, may be 
punishable in a slight degree only, may be subjected to imprisonments or 
other restraints of a long continuance, merely to await their trials. Upon 
accusations for capital offences, the gaol delivery will be annual. The pur- 
pose of the provisions upon this head is undoubtedly humane, but they appear 
to us to be chargeable with an extreme caution. For the trial of indictments 
the number of the Jury will be the same, whatever may be the number of the 











Justices presiding: and to the Jury it is, that our law more especially intrusts 
the public safety and the security of individuals in criminal prosecutions. 
And it may be added, that no Judge, sensible in any degree to the responsi- 
bility of his situation, would hastily inflict punishment, where a doubt had 
been excited in his own mind, or could be suggested by learned council at the 
bar, of the legality of the conviction or of the evidence admitted in producing 
it. Bills of exceptions in criminal causes afford a certain remedy against 
every possible evil which may be apprehended from the severity or negli- 
gence of a Judge. In that mode the proceedings in cases of real difficulty 
might be suspended. A more speedy administration of justice might obtain 
in other criminal prosecutions, where the Jury may acquit the accused, or 
where convictions may be upon confession, or clear of every possible doubt, 
of law or fact. 

Having exposed, to the consideration of your Excellency, the opinions we 
entertain, of the existing provisions of the Statute relative to the Judiciary, 
so far as respects the Court of which we have the honor to be Judges, we rely 
on your candor, for an exemption from the charge of presumption, for stat- 
ing, distinctly, that system, which much consideration and anxious reflection 
have induced us to believe most conducive to the security of the citizen — 
the protection of life, liberty, and property; and which, while it conforms, 
essentially, to the wise injunction of the constitution, of administering justice 
‘promptly and without delay,’ will be found to lessen much the expenses of 
law-suits. We propose 


1. That the State be divided into four circuits, to consist —I1st. Of the 
District of Maine; 2d. Of Suffolk, Nantucket and Essex; 3d. Of 
Middlesex, Worcester, Hampshire, and Berkshire; and 4th. Of all the 
other Counties in the Commonwealth. 

2. That twice in a year there shall be holden in each County, into which the 
Supreme Court is now by law to go, a Circuit Court of the Supreme 
Judicial Court, by one or more of the Justices thereof; who shall be 
authorized to preside in the trial of all issues of fact, to render judg- 
ment and award execution upon verdicts, and in all other cases, not 
depending on disputed questions of law; but in trials, on charges for 
crimes, and also in questions of alimony and divorce, the Justices of 
the Court of Common Pleas of the County shall, with the attending 
Justice or Justices of the Supreme Court, compose the Court. 

3. That there shall be holden, annually, three terms of the Supreme Judi- 
cial Court, one at Boston, and the others in such places as will best 
accommodate the people, by the attendance of counsel; or if it should 
be thought more for the equal convenience of the people, the two last 
mentioned terms may be ambulatory. At these terms of the Court it 
shall be the duty of all the Justices to attend. They shall finally 
determine all questions of Jaw, both of a civil and criminal nature; 
and for this purpose, provision must be made, on the one hand, for the 
facile removal of all actions depending in the Circuit Courts, to the 
Supreme Court; and on the other, for the prevention of removals for 
purposes of vexation and delay. 

That original jurisdiction be given to the Supreme Court, concurrent 

with the Courts of Common Pleas, in all cases where the title to real 

estate may come in question, and where the matter in controversy is of 
the value of one hundred dollars. 
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That no appeals be made nor reviews had, but in pursuance of a special 
order of Court; but that the mistakes or errors of the common pleas 
shall only be corrected by writs of error or actions of reviews, 
specially granted. Both Courts, however, to grant new trials, upon 
principles of Law; and 

That the exemption of Justices of the Peace from serving on juries be 
repealed. 


As we believe we can communicate our ideas, on this important subject, 
with more precision and accuracy in the form of bills, than in any other 
manner, we have taken the liberty herewith, to transmit to your Excellency, 
two bills, which comprise all the above particulars except the sixth. 

Your Excellency will perceive that the great alteration proposed in this 
system, is in the authority intended to be given to one Judge to preside in 
the trials of issues of fact. On the most mature deliberation, we prefer this 
to any mode which has, or we believe can be devised. It is the most expedi- 
tious, and will be most productive of a correct uniformity of decision. That 
it will be most expeditious must be obvious on the slightest attention: and 
that it tends to produce that uniformity of decision, which is so desirable, 
will, we flatter ourselves, be evident from the following reflections : 

When an action is tried by a single Judge, and the result is unsatisfactory 
to a party, the conduct of the Judge is subject to revision by the Court, 
which, uninfluenced by any preconceived bias or prejudice, will reconsider 
the whole; and will have leisure to view it, under every possible aspect and 
relation; whereas if the consideration of questions of law remain, as at 
present, intermingled with the vast variety of other duties, necessary to be 
performed by the Court, the minds of the Judges, sometimes oppressed by 
fatigue, it is to be feared will be incapable of exerting those energies which 
complicated investigation requires. Besides, Judges, subject to the infirmi- 
ties of human nature, under such circumstances, will not always be able to 
resist those causes of prejudice which tend to produce error; and whether 
those prejudices result in a concurrence in error, or in an opposition of 
opinion, the mischief is great, and the evil irremediable. If a single Judge 
is constantly acting under the impression that every opinion he pronounces 
is subject to a revision by his brethren, every consideration of respect for 
himself, all his pride of character, will be in aid of his integrity to insure to 
the community the beneficial use of all his talents. It is not the least of the 
benefits of the proposed system, that while it has no tendency to impair the 
independency of the judiciary, it places the Judges in situations of responsi- 
bility, and will therefore excite every sentiment of virtuous and honorable 
emulation. 

To your Excellency, it cannot be necessary to observe, that in a coun- 
try, such as ours, highly commercial, and where the government leaves 
to every individual all innocent means of ameliorating his condition, 
the relations in society and the interests resulting from them, are end- 
less; and the rules necessary for the security and regulation of them 
equally so; hence the science of the law becomes, as it respects the 
human capacity, absolutely infinite. It is therefore important, and 
indeed indispensable, to a beneficial administration of justice, that, in 
arranging judicial system, respect should be paid to the affording to 
the Judges an opportunity not only of retaining, by study, their present 
stock of knowledge, but of making additions to it. 
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The law of the Commonwealth consists, principally, of the common 
law ; but this has been materially altered, not only by statute, but by various 
eustoms. Of the whole, as a connected and consistent system, there exists 
at present, no written exposition, to which a citizen, a student, or a lawyer 
can have recourse. Hence the perplexities of doubt and the evils of 
uncertainty; and hence innumerable unnecessary law-suits, with all the 
animosity and expense attending them. It is impossible, it is believed, to 
provide a remedy for this mischief, by any other means than reporting the 
decisions of the Supreme Court. The Legislature, sensible of this, have 
made provision for that purpose. Was the system we recommend to be 
experimented, we flatter ourselves the benefits of it, in this respect, would 
soon be very considerable. On the other hand, we fear, that if the Court, as 
such, are to make their progress through all the Counties, the good inten- 
tion of the measure, will, in a great degree, be defeated. 

We are sensible that it has been represented that the removal of actions 
from the Circuit to the Supreme Court will be inconvenient and expensive. 
We do, in fact, believe that few removals would, comparatively, take 
place. This opinion is founded principally, on a knowledge that such has 
been the case, in other places, where a similar mode of trial has been used; 
and we propose to check removals, for the mere purposes of vexation or 
delay, by mulcting in costs the party who shall make them. When a cause 
shall be removed there will be no expense of witnesses. Parties need not 
attend. Eminent counsel will, no doubt, as well from curiosity as from 
interest, choose to be present; and for their convenience it is proposed that 
the Court shall be holden in different parts of the Commonwealth. Should 
instances occur where the counsel confided in should not attend, there will 
be little labor in furnishing the Court with written arguments. 

To detail all the reasons which have induced in our minds a belief of the 
utility of separating, as much as may be, in trials the law from the fact, 
would too far trespass on the time of your Excellency; we will therefore, 
only add, that it is confidently believed that experience, the only sure guide 
in political disquisitions, has decided in its favor. In all instances where 
trial by jury has been practised, and a separation of the law from the fact 
has taken place, there have been expedition, certainty, system, and their 
consequences, general approbation. Where this has not been the case, 
neither expedition, certainty nor system have prevailed. To illustrate this 
position by examples would perhaps be invidious. The fact is indisputably 
true, and we hope a consideration of it will influence the intelligent gov- 
ernment of Massachusetts, at least to make an experiment. 

It is, undoubtedly, important, as well to individuals as to the public, that 
provision should be made for the speedy trial of charges for crimes; and 
we are sensible that the prevailing opinion is, that trials, in those cases, 
ought not to be directed by a single Judge. We presume not to call in 
question the correctness of this opinion. As a public sentiment, it is 
entitled to our respect. We have attempted to obviate the objection originat- 
ing from this source, by associating, in such trials, the Judges of the 
Common Pleas, with the Justice or Justices of the Supreme Court, holding 
a Circuit Court. The gentlemen holding those offices are men of great con- 
sideration, and respected accordingly. To this it may be added, that where- 
ever real doubt shall exist, the case will, by the prudence and discretion of 
the Court, be referred to the final consideration of the Supreme Court. 
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Your Excellency will perceive that it is proposed to give to the Supreme 
Court, a limited original jurisdiction. This proposition is founded in a 
belief, that rival concurrent jurisdictions, in a judiciary, can do no mischief, 
and cannot fail of producing benefit. For the justness of this observation 
we may refer to the known principles of human nature, and the universal 
experience of the world, as far as we know on this subject. This provision 
is rendered the more important, if respect should be paid to another, that of 
abolishing appeals and reviews. This is, we believe, of indispensable 
importance. There is nothing which tends to render animosity more ardent 
than long continued legal controversy; and when the passions are roused, 
men are too apt to consider all means as justified by the end. Hence, every 
exertion, there is reason to apprehend, will, under such circumstances, too 
frequently be made to give a wrong coloring to facts; and there exists a 
facility in doing it, by the admission of evidence in the form of depositions. 
It, therefore, happens, too often, as all gentlemen conversant in our courts of 
justice can testify, that on the trials of appeals, actions, depending altogether 
upon oral testimony, assume a very different complexion from what they 
first exhibited ; and further variation on their trial by review. We deem it 
incontestably true, that the verdict of a Jury, satisfactory to the Court, 
ought to be considered as incontestable evidence of the truth of the facts 
comprehended within it. For it will be recollected, that upon principles of 
law, all surprises, mistakes and errors may be corrected by new trial or in 
other words, new trials will always be granted whenever the Court believes 
that substantial justice has not been done by the v:rdict. That contro- 
versies should be terminated as soon as consistent with justice, is a principle 
from which there ought to be no deviation. How far is it violated in the 
allowance of appeals and reviews? What cruel vexations, what baneful 
animosities, what enormous unnecessary expenses originate from this 
source ! — And how absurd is it, that in criminal charges, even capital, one 
trial is conclusive, while redress for personal injuries cannot be obtained 
until after years of anxious pursuit and distressing opposition? 

The remaining subject is relative to Juries. Their intelligence, integrity 
and independence, is of great importance, in the administration of justice. 
The service is and ought to be esteemed a distinction honorable to the most 
reputable men; dnd it would be peculiarly useful to the magistracy. Noth- 
ing, then, surely, ought to exist which will induce any to consider it a 
degradation or a burthen. Is it not strange, then, that Justices of the Peace, 
men of the first consideration and weight of character in their Counties, and 
the most conversant with the people, and their concerns, should be exempted? 
They consider the mischief of an important and serious nature, and most 
sincerely hope it will be remedied. 

We have the honor to be, Sir, 
With great respect and regard, 
Your Excellency’s 
Most obedient and most humble servants, 
Francis Dana, 
Simeon Srrone, 
THEODORE SEDGWICK, 
SaMuEL SEWALL, 
GreorGe THATCHER.” 








507 





The tenacity and force of popular prejudice which has already 
been referred to as blocking improved methods of administration 
is illustrated by the history of ‘* Reviews.” The nature of these 
reviews and the reason for them has alreatly been described in the 
passage quoted from Chief Justice Shaw. 

The entire Supreme Court recommended an improvement in this 
matter in the letter already quoted, but ‘* until St. 1840, c. 87, a 
verdict of a jury in the court of common pleas in an action in 
which the ad damnum was more than three hundred dollars could 
be overturned by an appeal to the supreme judicial court, and a 
complete new trial could be had, although the judgment of the 
court of common pleas was perfectly correct and founded on no 
error of law (R.S., c. 82, § 6; Hovey v. Crane, 10 Pick. 440; 
St. 1838, c. 165, § 1). A similar right of appeal from a verdict 
of a jury in a criminal case survived until St. 1839, c. 161. The 
crowning absurdity was the absolute right of a party, after an 
adverse verdict of a jury at a trial presided over by a single jus- 
tice, or even the full bench, of the supreme judicial court, to a 
new trial by a new jury before the same court (Perry v. Goodwin, 
6 Mass. 498; St. 1786, c. 66). This last anomaly was not abol- 
ished until St. 1817, c. 85.” (Lummus, ‘* The Failure of the 
Appeal System,” 6.) 
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CHAPTER IX. 
THE REMOVAL OF JUDGE BRADBURY IN 1803 AND THE 
HISTORY OF REMOVAL BY ADDRESS IN MASSACHUSETTS. 


The Massachusetts Constitution of 1780 provides for two 
methods of removing judges. One method is by impeachment 
upon charges preferred by the House before the Senate sitting and 
sworn as a Court (Chap. 1, Sect. 2, Art. 8). The other is that 
‘¢the Governor with the consent of the council may remove them 
upon the address of both Houses of the legislature” (Chap. III., 
Art. 1, already quoted). 

Fortunately there have been few occasions in the history of the 
State when either method of procedure has been resorted to in 
connection with any court. Of these few instances one (and the 
only one relating to the Supreme Court) was the removal of Judge 
Bradbury in 1803 because of hopeless illness and in order to 
enable the Governor to appoint his successor so that the work of 
the Court should not be crippled. 

For the double purpose of making clear the cause of the 
removal of Judge Bradbury, who was an able and upright judge, 
and of showing the simplicity of the procedure of removal by 
address, the address which was the basis of his removal by the 
Governor is here reprinted in full: 


‘* ADDRESS OF THE LEGISLATURE TO THE GOVERNOR, RELATIVE TO THE 
REMOVAL FROM OFFICE OF Hon. THeorHitus BRapBuRY, EsQ., ONE OF 
THE JUSTICES OF THE SUPREME JUDICIAL CourRT. 


May tt please your Excellency. 

The two Houses of the Legislature having taken into consideration, the 
present situation of the Hon. Theophilus Bradbury, Esqr., one of the Jus- 
tices of the Supreme Judicial Court of this Commonwealth, upon due enquiry 
find, that by a stroke of the Palsy, on the thirteenth day of February Ao. 
Di. 1802, the said Judge Bradbury has been rendered unable to perform any 
of the duties of his Office since that time; that from the nature of the 
Attack, there is no reasonable ground to hope that he will ever be restored 
to such health, as will enable him to perform the duties of his Office, and, 
therefore, that his longer continuance therein is likely to embarrass the 
Judiciary of this Commonwealth. 

The two Houses while they humbly acquiesce in the dispensations of the 
all-wise Governor of the World, deeply regret that the Commonwealth by 
this visitation of Heaven, has been deprived of the talents and services of 4 
learned, independent, and upright Judge. 

They consider it the duty of the Legislature, from time to time, as occa- 
sion may require, to erect, and constitute Judicatories and Courts of Record; 
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that every Citizen ought to find a certain remedy, for all injuries he may 
sustain, by having recourse to the Laws; that it is essential to the preserva- 
tion of liberty, that there should be a prompt and impartial administration 
of Justice; and that whenever any of the Judges, through age or infirmity, 
are unable to perform the high and important functions, assigned to them 
by the Constitution & Laws, they ought to retire to private life, that their 
places may be filled by new appointments. 

Wherefore, both Houses of the Legislature request that your Excellency, 
with the advice and consent of the Council, would be pleased to remove the 
Hon. Theophilus Bradbury Esqr. from his Office of Justice of the Supreme 
Judicial Court of this Commonwealth. 


June 21, 1803.” 


The following extracts from the Council Records in the State 
Archives show what took place upon this address. In reading it 
should be remembered that there was not only no pension, but the 
salary which he had been receiving during his entire service on 
the Court was only about $1,166%, with occasional annual grants 
of about $600, and out of these amounts he had to pay his travel- 
ing expenses all over the State. 


[Council Records, Vol. 34, pp. 63, 64.) 
Wednesday June 224 1803. 


‘His Excellency laid before the Council an Address of the two branches 
of the General Court for the removal of the honorable Theophilus Bradbury 
esq' from the Office of Justice of the Supreme Judicial Court, and asked 
their advice upon the subject — The Council took the same into consideration 
and thereupon Advised that the said Address be refered for further considera- 
tion to the fifth day of July next at 11 o’Clock, and that the Secretary be 
directed to furnish Judge Bradbury with a copy thereof and this advice of 
Council as soon as may be. 


[Pp. 68, 71, 72.] 
Tuesday July 5‘ 1803. 


‘* His Excellency laid before the Council the following letter which he had 
received from the honorable Theophilus Bradbury one of the Justices of 
the Supreme Judicial Court — 

Newburyport June 30t 1803. 
Sir 

I have received from the Secretary a copy of an address from both 
Houses of the Legislature to your Excellency to remove from me my Office 
of a Judge of the Supreme Judicial Court; also an official communication 
of the order passed by the honorable Council, that they had assigned the 
fifth of July next to consider of the address which your Excellency laid 
before them for their advice. For this notice I return my thanks 
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The disorder I am visited with renders me at present unable to discharge 
my duty — I consider an estate in the office I hold during good behaviour as 
by Law an estate for life to be forfeited only by misbehaviour. —in the 
address the Legislature fully acknowledge my good behaviour to my entire 
satisfaction, and assign the act of Divine Providence as the whole reason for 
the address for my removal; this being the case, I do not think it my duty, 
as I stated in a memorial to the General Court in Justice to myself and 
family to resign the office, and thereby, by an act of my own to part with 
the salary on which I principally depend for my support and that of my 
family — but had the legislature thought proper to have made any reasonable 
provision for my support, I should have readily resigned in order that the 
public might not suffer for want of a suitable person to execute the duty of 
that office. I have conversed with my friend M' Parsons who will more fully 
inform your Excellency of my sentiments on this subject. I am with 
respect, Your Excellency’s obed servant 

Theop* Bradbury. 
His Excellency Governor Strong. 

‘‘ Judge Bradbury being unable to attend on account of sickness, the 
Council Advised, That agreeably to his request Theophilus Parsons Esq’ be 
admitted, and heard in support of the objections suggested in Judge Brad- 
bury’s letter against his being removed from office — he was accordingly 
admitted and heard, after which the consideration of the subject was 
postponed till 4 oClock p.m. 

‘* Agreeable to assignment the Council took the subject of the address of 
the two branches of the Legislature for the removal of the hon Theophilus 
Bradbury from the Office of Justice of the Supreme Judicial Court into 
consideration, and after debate thereupon — Advised that His Excellency 
issue a Writ of Supercedeas in due form for the removal of the said 
Theophilus Bradbury Esq'.” 


The writ was accordingly issued and as Judge Bradbury died 
within the same year the problem of his support did not last long. 


Brief accounts of this system of removal written from different 
points of view were contributed, one by Hon. Louis A. Frothing- 
ham in the ‘‘ American Political Science Review,” 1914, Vol. 
VIII., No. 2, and the other by Charles F. Chamberlayne, an 
authority on the law of evidence, in the ‘* American Law Review” 
for 1882, page 549, in which he commented on the removal of 
Judge Day of the Barnstable Probate Court at that time. 

The provisions were taken from that clause in the English Act 
of Settlement of 1700 which curtailed the King’s prerogative of 
peremptory removal. Mr. Chamberlayne says that in Massa- 
chusetts 


‘‘From the first it proved a lively bone of contention 
between those who regarded it as exceedingly dangerous in its 
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unmodified form, and those who considered the legislature 
might be trusted to manage its own powers and not overstep 
them.” 


A difference of opinion existed as to whether it was necessary 
to state any cause for the removal, and whether the procedure by 
address should or could be adopted where the ground was an 
impeachable offence. 

The first practical applications of this provision appear to have 
occurred in 1787 (not noticed by Mr. Chamberlayne) under which 
date the following entries appear on the council records of the 
State Archives : 


[Council Records, Vol. 30, p. 108.] 
Thursday March 8*, 1787. 


His Excellency laid before the Council an address of both Houses of the 
Legislature of the sixth of March instant for the removal of William Whit- 
ing of Great Barrington in the County of Berkshire first Justice of the 
Court of Common Pleas & a Justice of the Peace for said County — James 
Perry of Easton in the County of Bristol a Justice of the Peace in the last 
mentioned County & Reuben Taft of Uxbridge in the County of Worcester 
& one of the Coroners for the said County of Worcester from their respec- 
tive offices & asked the advice of the Council Advised that His Excellency 
issue a Warrant of Supercedeas directed to the Sheriffs of the several Coun- 
ties requiring them to give orders to the said William Whiting, James Perry, 
& Reuben Taft in the name of the Commonwealth that they concern them- 
selves no further in any matters relating to their respective offices — 


(Pp. 229, 231, 232.] 
Saturday July 7. 1787. 


His Excellency communicated to the Council for their advice an address 
from the two branches of the General Court of the sixth instant for the 
removal of Ephraim Fitch of Egremont & John Hurlbut of Alford in the 
County of Berkshire Esq™. Justices of the Peace for that County, from 
the said offices — Advised that His Excellency issue his warrant of Super- 
seadeas directed to the Sheriff of the County of Berkshire requiring him to 
give orders to the said Ephraim Fitch & John Hurlbut in the name of the 
Commonwealth that they concern themselves no further in any matters 
relating to their said offices 


The next case was that of Judge Bradbury in 1803, already 
described. Mr. Chamberlayne’s account continues : 
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‘¢Hard upon this followed the so-called case of the Hancock 
County Judges. In 1803 these judges, Sargent and Vinal, of 
the Courts of Sessions and Common Pleas, respectively, were 
removed by an address to the Governor, which stated that they 
had ‘been duly convicted before the Supreme Judicial Court, 
holden within and for said county of Hancock for the counties of 
Hancock and Washington, of the crime of wilful extortion in 
their offices of justices of the Court of Sessions.’ 

‘This was a distinct step, — from mental or bodily imbecility, 
as in Bradbury’s case, to criminal conviction, and the attempt was 
resisted. There was no reason why the judges themselves should 
contest the case; they were being handled very gently. But one 
vote, at least, of the House of Representatives refused to pro- 
ceed by address; and in the Senate, which finally concurred by a 
close vote, the opposition was led by no less a person than Mr. 
John Quincy Adams. Mr. Adams considered it necessary to 
have his formal protest entered at length on the Journals of the 
Senate. 


‘ First, Because the grounds alleged in the said address for 
the removal are for official misdemeanors ; and the subscriber 
conceives it to be the intention of the Constitution that no 
judicial officer should be removed from office by the mode of 
an address of the two Houses on the ground of offences for 
the trial of which the Constitution has expressly provided the 
mode of impeachment. 

‘ Second, Because he considers the independence of the 
judiciary as materially affected by the mode of procedure, 
which in effect must make the tenure of all judicial officers 
dependent upon the verdict of a jury in any one county of 
the Commonwealth. 

‘ Thirdly, Because the decision of the Senate in this case, 
affecting in the highest degree the rights, the character, and 
reputation of two individuals, citizens of the Commonwealth, 
ought not to have been taken, without giving them an oppor- 
tunity to be heard in their own defence.’ 


‘* That this contemporaneous construction was according to the 
origina] force of the provision, is shown by an English case of 
nearly the same time (1805). The attempt was there made to 
remove by address one of the Irish judges, Judge Fox, for alleged 
misconduct in office. Notice the charge, — misconduct in office. 
Proceedings began in the House of Lords, and the House of 
Lords refused to entertain the petition, after evidence was gone 
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into to show the nature of the charge. The reason given was 
that in case of impeachable offences impeachment is the only 
remedy. 


‘* The next heard of removal by address in Massachusetts is in 
the Constitutional Convention of 1820, where the whole subject 
was canvassed with patient exhaustiveness. Apparently the 
friends and opponents of address, at that time, contended on 
different lines from what they do at present. The question at 
that time was this: . . . is it necessary or advisable to place 
increased safeguards about its normal and legitimate use? Two 
measures were presented to the Convention by those who thought 
so. The first was a proposition of the Select Committee on the 
Judiciary Power to so alter the Constitution as to require a two- 
thirds vote of both Houses to remove judicial officers, instead of 
a bare majority vote, as both at that time and now is the case. 
The second was a constitutional amendment, providing that there 
should in future be no removal of a judicial officer, except the 
charge were first entered in the Journal of the House in which the 
address originated, a copy served on the person in office, and a 
chance allowed him for a hearing. 

‘‘ The first of these propositions, the one requiring a two-thirds 
vote, brought to their feet most of the leaders of the Convention.” 

It is noticeable in the above passages that Mr. Chamberlayne 
does not refer to the removal in 1787 already quoted from the 
council records in which no reasons are stated. 

The way in which the proposals in the convention of 1820 came 
about was as follows : 

The Committee on Judiciary of which Judge Story was chairman 
reported in favor of the amendment described by Mr. Chamber- 
layne which would require a two-thirds vote in both Houses upon 
an address for removal. Many of the leading men of the con- 
vention, including Webster, Shaw, and others, spoke in favor of 
this report, but it was here that the far-sighted judgment of Levi 
Lincoln, later judge and then Governor for seven years, showed 
itself, in the proceedings of that convention. On page 480 of the 
proceedings it appears that — 

‘* Mr. Lincoln was not fearful of being charged with being a 
demagogue, or with advocating a measure that should be sus- 
pected to favor demagogues, if he opposed this amendment. He 
was entirely satisfied with the constitution as it was. He had 
never heard till now, and was now surprised to hear, that there 
was any want of independence in the judiciary. He had heard it 
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spoken of in charges, sermons, and discourses in the streets, as 
one of the most valuable features of the constitution —that it 
established an independent judiciary. He inquired was it depend- 
ent on the Legislature? It was not on the Legislature nor on the 
executive. No judge could be removed but by the concurrent act 
of four codrdinate branches of the government — the house of 
representatives, the senate, with a different organization from the 
house, the governor, and the council. Was it to be supposed that 
all these should conspire together to remove a useful judge? 
But it was argued that future Legislatures might be corrupt. 
This was a monstrous supposition. He would rather suppose that 
a judge might be corrupt. It was more natural that a single per- 
son should be corrupt than a numerous body. The proposed 
amendment was said to be similar to provisions of other govern- 
ments. ‘There was no analogy — because other governments are 
not constituted like ours. It was said that judges have estates in 
their offices — he did not agree to this doctrine. The office was 
not made for the judge, nor the judge for the office; but both for 
the people. There was another tenure — the confidence of the 
people. It was that which had hitherto occurred here. Have we 
then less reason to confide in posterity than our ancestors had to 
confide in us?” 

Mr. Lincoln and others carried the convention against the report 
of the committee by a vote of 210 to 105. 

‘¢ Mr. Webster then gave notice that he should move to insert, 
in place of the clause struck out, a provision that judicial officers 
should not be removed on address, until the causes of removal 
were stated, and such officers heard in their defence” (p. 486). 

‘On the following day the Convention then went into committee 
of the whole, on the unfinished business of yesterday, viz., the 
report of the select committee on that part of the constitution 
relating to the judiciary. Mr. Morton in the chair. 

‘¢ The question was stated on the adoption of the other part of 
Mr. Austin’s motion, viz., to insert in the place of the part of the 
resolution struck out, a resolution that it is not expedient to make 
any further amendment in the part of the constitution relating to 
the judiciary. 

‘*Mr. Webster moved to amend the amendment in conformity 
with the resolution offered by Mr. Prince, by striking out all after 
the word resolved, and inserting — 


‘ That it is expedient so to amend the Constitution as to 
provide that no address for the removal of any judicial officer 
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shall pass either house of the General Court, until the causes 
of removal are first stated, and entered on the journal of the 
house in which it originated, and a copy thereof served on 
the person in office, that he may be admitted to a hearing in 
his defence.’ 


‘¢ Mr. Dana thought this was an amendment founded in substan- 
tial justice, and that it would strike the minds of every gentleman 
agreeably. 

‘¢The amendment was agreed to by a large majority, and the 
resolution, as amended, was then agreed to” (p. 489). 

The resolution thus adopted was inserted in the proposed ninth 
amendment together with the provision discussed elsewhere, 
repealing the clause in regard to advisory opinions of the judges. 
But this whole amendment was defeated by the people at the polls 
and it seems that it was wisely defeated. 

Since 1820 the occasions on which this proceeding has been 
resorted to are described by Mr. Frothingham as follows: 


‘* Two justices of the peace were removed in 1876. The 
most famous cases, however, are those of Mr. Loring, judge 
of the probate court for the County of Suffolk, and of Mr. 
Day, judge of the probate court for the County of Barnstable. 
In both these cases hearings were given, but only because 
this was a general custom. The course of procedure followed 
the usual method governing legislation. A petition was 
introduced for the removal of the judges. The petition was 
referred to a committee — in the Loring case to the committee 
on federal relations, and in the Day case to a special com- 
mittee. These committees then sat and heard the evidence 
for and against removal, together with the arguments of 
counsel ; after which in due time they reported to the legisla- 
ture. This report, of course, had to be acted upon by both 
house and the senate. If the committees favored removal they 
said so at the end of their reports; then they further recom- 
mended that a joint committee, consisting of two members 
from the senate and five from the house, be appointed to pre- 
sent the address to the governor. Full reasons for the 
removal were given in the report of the committee, and dis- 
senters were allowed to file a report of their own. When the 
house and the senate adopted the report, the address was taken 
by this special committee to the governor. In the case 
of Judge Loring the address read as follows: ‘The two 
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branches of the legislature in general court assembled respect- 
fully request that your Excellency would be pleased by and 
with the advice and consent of the council to remove Edward 
Greeley Loring from the office of judge of the probate court 
for the County of Suffolk.’ When the address went to the 
governor, therefore, it consisted merely of a request for 
removal of the judge, and did not state any reasons as did 
the report of the legislative committee. The governor, after 
the receipt of the address, presents the question of removal to 
the council, and if the council and the governor favor it the 
latter issues a writ of removal, sending a message to the 
legislature to inform them of the fact that removal has taken 
place.” 

Each of these cases was considered by more than one 
legislature and Governor. 

‘* Judge Loring was not only judge of probate, but held 
also a commission from the federal government as United 
States commissioner. In the latter capacity he signed a 
warrant for the rendition of Anthony Burns. This act 
created a furor; the legislature was appealed to; long hear- 
ings were held at which distinguished counsel represented 
both sides ; and the two houses voted an address to the gov- 
ernor and council. Governor Gardner, however, sent back 
a message to the legislature refusing to remove Judge Loring. 
Again in 1857 a petition was sent to him, but again he refused. 
But in 1858, on Governor Banks taking office, the legislature 
sent an address to him requesting the removal of Judge 
Loring as judge of probate. The new governor acceded to 
the request, on the ground that the legislature had passed an 
act declaring that no person should be both a Massachusetts 
judge and a United States commissioner. No reasons were 
assigned in either of the addresses, but in their messages both 
Governor Gardner and Governor Banks gave their reasons — 
in one, of the causes for not removing, and in the other for 
removing, the judge. 

‘*In the case of Mr. Day several hearings were held, and 
all the accusations against him were thoroughly investi- 
gated. In 1881, the first time the case came up, the commit- 
tee reported against removing Judge Day and their report 
was sustained by the legislature. In 1882 a committee voted 
in favor of removal, both houses voted for removal, aud the 
governor removed him accordingly. No reasons were given 
by the legislature in their addresses to the governor and none 
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were given by him in acceding to the request. Even as late 
as this case a petition was signed by leading members of the 
bar asking that the opinion of the supreme court be requested 
as to the right of removal by address for any cause except 
mental or physical incapacity. This suggestion, however, 
was not acted upon. Whatever the intention of the framers 
of the constitution may have been, there seems no doubt from 
the language used, which is without limitation, that removal 
by address is quite unrestricted.” * 


In the case of Judge Edward G. Loring, who was one of the 
distinguished lawyers of his day, it should be remembered that he 
was United States commissioner before he was appointed Judge 
of Probate, that there was no provision at that time against the 
holding of these two offices, and that the real cause of his removal 
was the fact that he did his duty as United States commissioner in 
enforcing the fugitive slave law as it then existed, but, as the law 
was unpopular, this created the excitement which resulted in 
his removal from the probate bench. In this instance, at least, 
it seems to be clear that the procedure was resorted to as a result 
of popular excitement not in any way connected with his conduct 
of the office from which he was removed, and that the community 
lost an efficient judge by the removal, which was merely for the 
purpose of punishing an unpopular act. 

But the existence of the power without restriction as it has 
appeared in the constitution ever since 1780, and, as it has been 
acted upon, seems to be justified by experience and has 
undoubtedly had an influence in avoiding any serious agitation 
for the recall of judges in Massachusetts. Ordinarily, as has 
been shown, the judge in regard to whom such proceedings are 


* The report of the committee of the legislature stating their reasons for recommending 
the address in 1358 is printed in Davis’ * Judicial History of Massachusetts,” at pages 278, 
283. William T. Davis, the author, appears to have been the chairman of the committee 
which presented the address to the Governor. 

In 1855 the legislature passed Section 14 of Chapter 489 of that year which was obviously 
directed at Judge Loring. It read as follows: 

“Sect. 14. Any person holding any judicial office under the constitution or laws of this 
Commonwealth, who shall continue, for ten days after the passage of this act, to hold the 
office of United States commissioner, or any office under the laws of the United States 
which qualifies him to issue any warrant or other process, or grant any certificate under 
the acts of congress named in the ninth section of this act, shall be deemed to have violated 
good behavior, to have given reason for loss of public confidence, and furnished sufficient 
ground either for impeachment or for removal by address.” 

Subsequently after the excitement over Judge Loring had subsided the statute was altered 
into its present form as R.L., Chap. 166, § 10: 

“No person who holds a judicial office under the laws of the United States shall hold any 
judicial office under the constitution and laws of this Commonwealth, except that of trial 
justice or justice of the peace.” 
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taken has been given an opportunity to be heard, but there seems 
to be no occasion for making an absolute requirement for a hear- 
ing. It is to be hoped that the existing provisions in regard to 
this matter will not be disturbed. 

As to removal by impeachment, it is unnecessary to speak 
at length. It is an essential provision in a free government. 
An interesting volume has recently appeared containing an account 
of all the Federal impeachments and all the English impeachments 
which have taken place. It was prepared by Alex. Simpson, 
Esq., of the Philadelphia bar, as a result of his researches in con- 
nection with the impeachment of Federal Judge Archbald before 
the Senate of the United States a few years ago. 





CHAPTER X. 


1806-1813 - THEOPHILUS PARSONS AND THE BEGINNING OF A 
MODERN SYSTEM OF ADMINISTERING JUSTICE. 


In 1806 Chief Justice Dana resigned and Theophilus Parsons 
was appointed Chief Justice. 

As a study of John Adams and his mind is essential to an 
understanding of the constitutional position of the Court, so a 
careful study of Parsons and his mind, his appointment, and his 
work is essential to an understanding of the movement which 
made the Court a permanent success and finally placed it in its 
high position before the profession and the country. For it was 
with the appointment of Parsons as Chief Justice that the modern 
administration of justice in Massachusetts really began. 

Next to John Adams, Parsons had the most constructive mind 
in Massachusetts during the period from 1778 to 1813, and he had 
also an administrative mind and capacity which Adams noticeably 
lacked. 

In a lecture delivered about 1830 Judge Story said : 


‘* Parsons was a man who belonged not to a generation, but 
toacentury. The class of men of which he was a member 
is an extremely small one.” (9 Law Reporter, 290.) 


Who was Theophilus Parsons? And what had he done before 
he was appointed to the bench? 

The most complete source of information about him is the 
Memoir written in 1857 by his son, Professor Theophilus Parsons, 
himself a lawyer of distinction, whose account is trustworthy and 
well balanced and does not appear to fall within that class of 
family biography which some one has described as ‘ filio-pietistic.” 

“This man,” writes his son, ‘‘ who was for many years con- 
spicuous in a profession which, more than any other, forces its 
members before the public, and who for some years held an office 
which required him to go forth and periodically hold open court‘ 
before all the citizens in turn; who was an earnest student of a 
great variety of subjects, and loved to write, and did actually 
write very largely and variously, and supplied others with many 
things for them to publish; and who spoke as easily as he 
thought; this man never published a word under his own name, 
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or any name, as his own individual work (unless one mathemati- 
cal paper published in the ‘Transactions of the American 
Academy’ be an exception). . . . ‘For more than thirty 
years,’ said Chief Justice Parker, in 1813, ‘he has been acknowl- 
edged as the great man of his time.’ If this were so, I am sure 
that he did not greatly desire it, or greatly enjoy it” (p. 350). 

The record of his work and the information which might have 
been gathered from his papers is unfortunately less than it might 
have been, for his son said in 1857: 

‘** Forty years ago I had an immense mass of his manuscripts. 
But then I did not think I should ever make use of them. Very 
many I have given away to those who wished for his autographs; 
others to those who desired them for other reasons. Some, or 
rather many, I have lost, I know not how” (p. 3). 

Theophilus Parsons was born in February, 1750, and received 
the rudiments of his education under the celebrated Master 
Moody, at Dummer Academy, in his native parish of Byfield, 
within the ancient town of Newbury. His father was minister of 
that parish. He received the ordinary honors of the University 
in Cambridge in 1769. He entered upon the study of the law 
under Theophilus Bradbury, in Falmouth, now Portland, Maine, 
and while there kept the grammar school in that town. He prac- 
tised law there a few years; but the conflagration of the town by 
the British obliged him to return to his father’s house in Byfield 
about 1775. There he found Judge Edmund Trowbridge, who had 
resigned his seat on the Superior Court of Judicature, and 
was living in retirement, apparently because of the political con- 
vulsions of the day, as he was not free from suspicion of Toryism, 
although never molested. 

Chancellor Kent described Trowbridge as the ‘‘ oracle of the 
common law in New England.” When Judge Trowbridge found 
that young Parsons was to be at his father’s house he had his 
library brought there from Cambridge, which was said to be not 
only the best, but probably the only good one then in New Eng- 
land, and devoted himself largely to teaching Parsons law. As 
Chief Justice Parker stated in 1813, no other man of his time, 
except Chief Justice Dana, who married a niece of Trowbridge, 
had such opportunities to learn from Trowbridge. 

About a year after his return to his father’s house young Par- 
sons opened his office in Newburyport. 

He first became conspicuous in the life of the state at about the 
age of 28, as the leading mind in the convention of delegates 
from the several towns in Essex County which met at Ipswich in 
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1778 and published their objections to the draft constitution of 
1778 (known as the ‘‘ Essex Result” already referred to), which 
furnished the ideas that largely contributed to the defeat of that 
proposed constitution and led to the calling of a special conven- 
tion to prepare the constitution of 1780. After that he rapidly 
became, and remained until his death, the leader of the bar, and 
one of the leaders of the Federalists in Massachusetts. He was a 
delegate from Newburyport to the convention of 1780. He was 
also a delegate to the Federal Convention of 1788. 

His work there was described in the address to the Grand Jury 
of Suffolk County, delivered in 1813, shortly after the death of 
Parsons by Judge Parker, subsequently Chief Justice, as follows: 


‘* This was the crisis of life or death to the union of the 
states and ruin or prosperity hung upon the decision. Par- 
sons again appeared in the cause of order, law, and govern- 
ment — the cause, indeed, of the people — though they did 
not recognize it; for no doubt was entertained that, at the 
first meeting of that Convention, a great majority of its 
members were predetermined to reject the Constitution. I, 
then a young man, was an anxious spectator of these doings. 
I heard there the captivating eloquence of Ames, the polished 
erudition of King, the ardent and pathetic appeals of Dana, 
the sagacious and conciliating remarks of Strong, and the 
arguments of other eminent men of that body; but Parsons 
appeared to me the master-spirit of that assembly. Upon 
all sudden emergencies, and upon plausible and unexpected 
objections, he was the sentinel to guard the patriot camp, 
and to prevent confusion from unexpected assault. He 
labored there in season and out of season, the whole energies 
of,his mind being bent upon the successful issue of a question 
which was, he believed, to determine the fate of his country. 
This finished his political engagements, except some few 
years in the Legislature at subsequent periods, when his 
influence was visible, but the subjects which occurred only 
of ordinary import.” 


Parsons appears to have been the draftsman of the amendments 
tothe Federal Constitution which were proposed by Hancock and 
adopted as suggestions from Massachusetts to the first Congress. 
These suggestions formed the basis of the first ten amendments 
of the Federal Constitution and their adoption in this way as sug- 
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gestions rather than as conditions was the act which secured 
ratification of the constitution.* 

In the lecture, already referred to, Judge Story described him 
from a somewhat different angle: 


‘¢ He was in full practice when I came to the bar. He was 
even at that time a head and shoulders taller than any man, 
not merely there, but in the whole state. The fact that he 
had no equal deprived him of opportunities for the exhibition 
of his prodigious abilities, and rendered unnecessary that 
extraordinary exertion, which is usually made by ambitious 
men to maintain a great reputation. His fame might and 
would have been extended by rivalry.” 

‘¢ He was about five feet ten inches in height, somewhat 
corpulent, and of heavy appearance. His forehead was high 
and smooth, he wore a reddish wig (for he was bald at an 
early age), which was rarely placed upon his head properly. 
His mind was well adjusted, his wiy never. He generally 
wore a bandanna kerchief about his neck to protect it from 
cold winds. His eye was clear, sharp, keen, and deep set in 
his head. It looked through and through you. It seemed to 
me the eye of the embodiment of the old law, piercing you, 





* Some local genius recorded this fact in song as follows: 


** Then ’Squire Hancock, like a man 
Who dearly loves the nation, 
By a concil’atory plan, 
Prevented much vexation. 
Yankee doodle, keep it up! 
Yankee doodle, dandy ! 
Mind the music and the step, 
And with the girls be handy. 


He made a woundy Fed’ral epeech, 
With sense and elocution; 

And then the ’Vention did beseech 
T’ adopt the Constitution. 
Yankee doodle, &c. 


The question being outright put 
(Each voter independent), 

The Fed’ ralists agreed t’ adopt, 
And then propose amendment. 


Yankee doodle, &c, 


The other party, seeing then 
The people were against ’em, 
Agreed, like honest, faithful men, 
To mix in peace amongst ’em. 
Yankee doodle, &c.”’ 


(See Harding, already referred to.) 





From a miniature painted from life by Malbone, in 1796. 
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seeing and discovering everything with astonishing penetra- 
tion. It was a glance that few men could bear to have stead- 
ily fixed upon them. 

‘* He was not very grave. He had an abundant and inex- 
haustiblewit . . . which he delighted to exhibit on proper 
occasions. His repartees were surprisingly ready, appro- 
priate, and, if he chose, severe. The young members of the 
bar used to gather around him, like disciples of Socrates, to 
enjoy his pleasant and highly valuable instruction. A kind 
word from him (and he had many of them for the young men) 
went deep into the heart and was never forgotten. Parsons 
was not merely a lawyer. He read everything. He was an 
excellent mathematician and a good scholar in the classics. 
He was fond of novels, and, like Chief Justice Marshall, 
would spend the night over a romance, and the next day would 
read metaphysics with equal delight. 

‘* When at Salem the bar usually met at dinner at the 
same table, but Parsons preferred a private house. He was 
shy, and did not willingly go into crowded company. But he 
frequently met us in the evening, and we had then an oppor- 
tunity of enjoying his conversation. . . . He was retired 
in his habits, but if you met him at his table, you would be so 
fascinated with his kindness and extraordinary powers of con- 
versation, that you would take your leave with infinite reluc- 
tance” (pp. 291, 292). 

** He had no eloquence, but he possessed what was infinitely 
beyond it, a capacity for reasoning that was overwhelming. 
He did not know what rhetoric was, in himself, though he 
could appreciate it in others. I do not believe that in 
all his decisions, a single ambitious sentence can be found. 
His style in speaking was brief, choice, fluent, clear, and 
irresistible. In addressing a jury, he never indulged in decla- 
mation —the greatest of all folly. He spoke quietly, and in 
atone of ordinary conversation, generally placing one foot 
on a chair, and his hand on his knee.” (9 Law Rep., pp. 
290-293. ) 


Tue Story or THE APPOINTMENT OF Parsons. 
. This story is told by his son on pages 193, 194 of the Memoir: 
‘* When Chief Justice Dana resigned, the remaining judges, 


ranking in order of seniority, were Theodore Sedgwick, 
Samuel Sewall, George Thatcher, and Isaac Parker. Judge 
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Sedgwick, according to the ordinary procedure, had some 
right to expect promotion to the chief-justicesbip; and this 
right was strengthened by the acknowledged fact that he was 
an eminent jurist, had been Speaker of the House of Repre- 
sentatives in Congress, and was generally and rightly regarded 
as among the ablest men of the State. Judge Parker was 
appointed in December, 1805. From his knowledge of the 
practice at the bar in Maine, confirmed by a year’s experi- 
ence as a judge, he was profoundly convinced that errors, 
not to say abuses, existed, which imperatively demanded 
reform, and which an entirely new man would find it easier to 
reform. He was holding court (at Ipswich, I think, in Essex 
County, I am sure), when he first learned that Chief Justice 
Dana intended to resign. He that evening rode over to 
Marblehead and conferred with Judge Sewall, who lived 
there and who thought as he did on this subject. It was 
determined that Sewall should go the next day to Boston and 
represent to Governor Strong that, if my father could be 
appointed at once, without consulting him, every exertion 
would be made to persuade him to accept the office, even if 
he took it for a short time only. And the appointment was 
made at once. 

‘* Before going further, let me say that Judge Sedgwick, 
although at first hurt and disappointed, became convinced 
that no disrespect was intended him, that his personal merit 
was fully acknowledged, and that there was a general and 
strong desire that he should retain his place upon the bench; 
and he consented to do so. Although I think he was never 
so well satisfied with my father’s proceedings as judge as 
were the other members of the court, the relations between 
them were always entirely friendly.” 


Letters from Sedgwick to Otis, in the Massachusetts Historical 
Society, show that Judge Sedgwick was in Stockbridge when the 
appointment was made. He knew nothing of the recommendation 
made to the Governor by his colleagues and felt the situation so 
keenly that he determined to resign after the next term to be held 
at Worcester where he was to sit with Judges Sewall and Parker. 
They evidently explained matters to him. 


His CAREER ON THE BENCH. 


The point of view of Parsons and his influence on administration 
is further described by his son as follows : 
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** His boldness, and his frequent use of unqualified language, 
led to the reproach in his own days (and it still survives) that 
he had no faith in the people, and no hope in the ultimate suc- 
cess of a democracy. This certainly was not true. Whatever 
were his fears, and whatever his disgust at the corruption and 
delusion which he saw or anticipated, there mingled with these 
a decided belief that curative, if not preventive elements, 
would be found in the very nature of democratic institutions.” 
(Memoir, p. 116.) 

‘* I believe there was nothing which my father more desired 
than that the people should cultivate in themselves a kind and 
respectful, but watchful jealousy of the judicial department ; 
and should feel a deep and sincere, and yet a rational respect 
for it, founded upon a just understanding of the vast impor- 
tance of its functions. And that the people might so feel, the 
very first and most essential cause must be, that the judicial 
department should deserve to be so regarded. He wished that 
the people should see and know, clearly and certainly, the 
utility of the judiciary to them; and that they should see and 
know as clearly the means by which their utility might be 
secured and preserved. 

‘*In this department he included, not the judges only, but 
all who were officers of the courts ; and among them he placed 
all who practised at the bar. And I believe that he was 
earnest and constant in his endeavors to impress upon his 
students, and upon others who came within his reach, that it 
was the duty of every lawyer to feel that upon himself rested 
some portion of the responsibility, and of the power for good 
or for evil, with which the institutions of a constitutional 
republic invest its judicial department. 

‘*No suspicion of political or personal corruption ever 
attached itself to the judiciary of Massachusetts. In these 
respects there was nothing to desire. But during the transi- 
tion period from the condition of a royal colony to that of a 
self-governing republic, no human sagacity could foresee all 
the changes and all the means by which the judiciary must be 
re-adjusted to the new exigencies of a new political condition ; 
nor could they be discovered, excepting as the necessity for 
reform should reveal them. . . 

‘*T believe that his views on this subject operated to induce 
him to accept the office of Chief Justice. No one knew better 
than he the actual condition of the courts of law, and the 
mischiefs arising from it; and he knew, too, the force and 
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ability and learning of some who then adorned, and of some 
who had adorned, that bench. But he sympathized with 
those who thought that it would be far easier for a new man 
to make the necessary reforms, than for one who had been a 
judge during the period in which these abuses had insensibly, 
and perhaps inevitably, grown up. 

** These views of myfather . . . will help us to under- 
stand his conduct as a judge. 

‘“T think he took that office mainly to reform what he 
thought needed reform, and with the desire to do this as 
speedily as was consistent with doing it effectually ; and then 
it was his purpose to leave the office. 

‘¢The new arrangement (by which jury trials were held 
before one judge instead of three) as it permitted a far more 
frequent trial of cases before a jury than the old system, prom- 
ised to do much towards preventing that costly delay of jus- 
tice which had become sucha burden. The judges approved it, 
and so, 1 believe, did all the best lawyers of the state; but 
by the bar generally it was much disliked, and very much 
obstructed. My father thought the change an important one. 
He had been so active in support of it, that by some persons 
he was — I think incorrectly — considered as the author of it. 
At all events, a desire to insure this system fair play, and to 
exhibit the working and effect of it, was one motive for his 
acceptance of the office of Chief Justice. 

‘** He entered upon the duties of his office with _— vigor, 
and, as some thought, with more vigor than discretion. I 
have heard so much of his conduct as a judge, and from so 
many different quarters, that I have formed a very distinct 
idea of it; and hold this with the more confidence, because, 
although there was a difference of opinion as to the propriety 
of what he did, there was very little as to the facts. 

**He began by directing the sheriffs and clerks, in some 
of the counties where nisi prius terms were about to be held, 
to summon jurymen enough for three juries, instead of 
two. . . . The requirement for three juries was some 
indication of what was to be done; and he followed it up by 
shortening the trials very much. Now, all judges wish and 
endeavor to shorten trials as much as may be, and for this 
purpose exhort the counsel to brevity, and keep out what 
extraneous matter they can. This my father did; but he did 
much more. He generally required the counsel to state to him 
his points before he began. If they were in his judgment 
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wholly untenable or insufficient, he permitted no argument, and 
allowed the case to go no further than was requisite to present 
to the whole court the question of law, if there was one, by 
which it might be decided whether the non-suit or default he 
ordered should be taken off. 

‘If the case proceeded to trial, the examination of wit- 
nesses was made as brief as possible; and when it was over, 
if it seemed clear to him that the weight of testimony was 
strongly and decidedly on one side or the other, he would not 
permit an argument in favor of a position which was, as he 
thought, unsupported by evidence. The effect of all this 
was, that the business of the courts was done with a rapidity 
never before witnessed, or even attempted. Of course no 
such mode of doing business as this could be carried out with- 
out great resistance, and he met with this from many quarters. 
To it he opposed an invincible firmness, a frequent reference 
to the necessities of the times, and an imperturbable good 
humor. If he said or did the harshest things, it was always 
with suavity of manner, and if this did not mitigate the sting, 
it at least prevented all unnecessary laceration of the wound. 

‘¢ The anecdotes told of him in this respect are innumerable. 

Mr. Dexter was more disturbed by my father’s 
course than perhaps any other lawyer; not because he was 
diffuse or tedious, for his style of speaking was compactness 
itself; but because he was more employed than any other 
man in difficult cases, or in that large class of cases which 
call on the advocate to make up by his own power for some 
little want on their part of law or evidence. One day, when 
my father stopped him in an argument, on the ground that he 
was trying to persuade the jury of that for which there was 
no evidence, he replied, ‘ Your Honor did not argue your own 
cases in the way you require us to.’ ‘Certainly not,’ was the 
reply ; ‘ but that was the judge’s fault, not mine.’ ” 


Cuier Justice Parsons AND SAMUEL DEXTER. 

While it is true that Parsons gave the impetus toward modern 
methods of dispatching judicial business and applied the view of 
another great judge, Lord Lyndhurst, who said that ‘‘it was the 
business of a judge to make it disagreeable for counsel to talk 
nonsense,” * yet it is probable that at first Parsons lacked some of 





* Lord Westbury said Lyndhurst had “ the finest judicial intellect he had ever known.”’ 
He was said to have ‘‘ no rubbish in his head;”’ and Bagehot said, ‘If a wise man had a 
good cause he would prefer its being tried before Lyndhurstto . . . any one else.” 
(Atlay, I., pp. 16, 83, 85, 143.) 
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the discretion of Lyndhurst in these respects, and that he showed 
the faults, as a judge, which would naturally appear in a man of 
so dominant a personality who went on the bench at the age of 
fifty-six after a lifetime of vigorous controversy as an advocate. 
He himself needed, as a judge, some of the discipline which he 
enforced upon the bar, and he appears to have received this train- 
ing at the hands of the man already mentioned, who probably 
ranked next to him in the leadership of the bar before he was 
appointed to the bench. The story appears in the following 
extract from ‘‘ Reminiscences of Samuel Dexter,” originally writ- 
ten for the ‘‘ Boston Transcript ” about 1857 by ‘* Sigma” (Mr. 
Lucius M. Sargent, who appears to have been at one time a stu- 
dent in Dexter’s office) : 


** Those gentlemen of the bar, whose style . . . was 
close and logical, and who were the least prodigal of words, 
suffered the least from the system of excise, established by the 
new Chief Justice. But even Mr. Dexter was sensible of the 
effect of this judicial festination. Mr. Harrison Gray Otis, 
Mr. Fisher Ames, and some other members of the bar whose 
rare talents were not so happily adapted to this wae: 
discipline, were, for a time, extremely ill at ease. 

‘‘Parsons . . . brought with him to the bench some- 
thing of the spirit of the old warhorse, who, though withdrawn 
from the battlefield, pricks up his ears at the sound of the 
trumpet, and longs to participate in the charge. He had a 
habit of frequently interrupting an advocate, and overburthen- 
ing him withhelp. This practice, which was extremely annoy- 
ing, was, by no means, confined to those members of the bar 
who might be supposed to stand in need of such assistance; 
Mason, Otis, Story, Ames, Dexter, and others were alike the 
sufferers. In the midst of an argument, and, when the dislo- 
cation of his thoughts must be extremely troublesome to the 
advocate, the Chief Justice would say, ‘Brother Dezter, 
suppose you take this view of it,’ and then proceed with an argu- 
ment, for five minutes or more. Mr. Dexter, on such occa- 
sions, after listening with becoming patience, would reply — 
‘ That has not escaped me, may it please your Honor; and I 
shall reach it in the course of my argument.’ This offensive 
practice, by frequent repetition, became insufferable. 

‘¢ Upon one occasion, when Mr. Dexter was engaged in a 
cause in which he thought he perceived a tendency rather to 
make, than administer, the law; and during the argument of 
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which he had been frequently interrupted, in the manner I 
have described, he gave very intelligible signs of his displeas- 
ure. The tones of his voice became deeper, bordering on a 
growl; and his words, in reply, when these interruptions 
occurred, were uttered more impulsively. On the following 
day his argument was resumed; and it was not long before 
the Chief Justice interrupted him, in his customary manner. 
Mr. Dexter, after a pause of unusual length, took a small vol- 
ume from his pocket. ‘ May it please your Honor,’ said he, 
with great solemnity, ‘I will read, with your permission, a few 
passages from the book which I hold in my hand.’ ‘ What 
book?’ said the Chief Justice, taking his pen to make a note 
of it. ‘ My Lord Bacon’s ‘‘ Civil and Moral Essays.” I read 
from the fifty-sixth essay, on Judicature.’ 

*¢¢ Judges ought to remember, that their office is jus dicere 
and not jus dare; to interpret law, and not to make law, or 
give law. . . . Judges ought to be more learned than 
witty ; more reverent than plausible, and more advised than con- 
fident. . . . Patience and gravity of bearing is an essen- 
tial part of justice ; and an over-speaking judge is no well-tuned 
cymbal. It is no grace to a judge, first to find that which he 
might have heard in due time from the bar; or to shew quick- 
ness of conceit, in cutting off evidence of counsel too short ; 
or to prevent information, by questions, though pertinent.’ 

‘* Mr. Dexter quietly replaced the volume in his pocket and 
proceeded with his argument, without any further interruption.” 


ParRsSONS IN THE Country DistTrIcTs. 


Testimony from a different angle from a rural district of the 
state appears in the following extract from a letter of Zachariah 
Eddy, of East Middleborough, dated April 1, 1857: 


‘* The judge made two or three circuits before any of the 
lawyers in the Old Colony ventured to make a law argument 
before him; but submitted their cases unreservedly to the 
court. Judge Parker told me that the course was the same 
in the Eastern circuit. Such was the veneration of the bar 
for him as a lawyer that they exhibited an unusual awe in 
his presence. 

‘* There was great neglect in preparing the papers for the 
court, and it was several years before it was properly attended 
to; and I have seen him non-suit our oldest counsellors for 
that cause very often, in order to induce future attention to 
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the rule requiring the furnishing of the papers in the case, 
Sometimes, when he found the cases were important, and a 
speedy decision very desirable, he would (out of court) 
advise them to move ‘ that the non-suit be taken off.’ 

‘* The lawyers were so poorly versed in legal lore that they 
were not only willing, but desirous, that he should take the 
disposal of the whole case into his own hands. I have known 
him many times to do this with great reluctance.” (Memoir, 
p- 170.) 

** The dockets were very full in all the counties, and the 
cases had accumulated by reason of the loose and desultory 
manner of trial, caused, I think, also by the imperfect state 
of legal knowledge, . . . not only among the bar, but 
with many of the judges. There were no American reports, 
and few had any from England. . . . He said the multi- 
tude of cases called for promptness, as did also the finances 
of the county. When a term ended, he would enjoin counsel 
to be better prepared in their cases in time to come (and some- 
times, to read their books), that the time and money of the 
county might not be wasted.” (Memoir, pp. 171, 172.) 

Charles Warren, in his ‘* History of the American Bar,” says 
(at p. 338) : 


‘* Perhaps the best illustration of the condition of the times 
in this respect may be found in the fact that in the library of 
Theophilus Parsons, which was sold at auction June 2, 1814, 
the only American law books, out of the whole two hundred 
and eighty-two, were the following: Livermore on Agents 
and Factors (Boston, 1811) ; Laws on Pleading with Joseph 

* Story’s Addition (Boston, 1811); Story’s Pleading (1805) ; 
Laws of the United States (10 vols.) ; Laws of Massachusetts ; 
Laws of New Hampshire ; Cranch’s Reports (6 vols.) ; Dallas’ 
Reports (4 vols.) ; Day’s Reports (3 vols.) ; Johnson’s Reports 
(8 vols.); Journal of Congress (13 vols.) ; and Digest of 
Massachusetts Law (1809).” 





Parsons AS A TEACHER OF Law. 


Rules of pleading and practice have always been annoying and 
mystifying, not only to clients and other laymen, but to a large 
proportion of the bar, and it is not uncommon to hear well-known, 
able, and successful members of the bar profess, not only more or 
less ignorance, but more or less contempt for a knowledge of 
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pleading and practice. The reason for the lack of knowledge is 
that they have been too busy or indifferent to train themselves and 
have had to rely upon others in many ways to attend to the 
details. The reason for the contempt is that the subject happens 
to bore them and they do not like to appear ill-informed as to 
important tools of their professional work, so they disparage the 
tools. All this is very human, for it is human even for men of 
ability to talk nonsense at times with the air of wisdom. 

But in spite of some of the difficulties and some of the exces- 
sive technicality in the older system of pleading, the system of 
special pleading at common law and its most skilful expositors 
performed the function, both in England and in this country, of 
the modern law school; and it was through study with great 
special pleaders like Tidd and others that many of the greut 
English lawyers developed, by having their wits sharpened and 
their noses held down to the careful analysis of facts for the 
purpose of presenting in clear and logical sequence the legal 
results of the different aspects of a case. In England, a century 
ago, these men formed a special class of considerable size known 
as *‘ special pleaders,” who devoted themselves exclusively to this 
work and without ever speaking in court or without ever going 
into court, were constantly employed in preparing the ‘* pleadings ” 
for other lawyers. These men are to-day almost entirely forgotten 
as compared with the more prominent and dramatic figures whose 
cases they prepared and whose minds they trained. Probably few 
readers of ‘‘ David Copperfield” realize that the ‘‘ Mr. Tidd,” 
the author of ‘* Tidd’s Practice,” referred to by ‘* Uriah Heep” 
was the man who appears to have trained more great English 
lawyers of the nineteenth century than any other man of his time. 

As the English bar was trained by pleading and pleaders so 
the early Massachusetts bar was trained. But in Massachusetts 
the man who took the place of Tidd and his contemporaries 
was the Chief Justice of the Supreme Judicial Court, and he made 
his court literally a law school for the entire bar. Reference has 
already been made to this in the letter of Zachariah Eddy, but a 
fuller description appears on page 221 of the Memoir: 


‘* In my father’s time there was a very general ignorance 
on this subject. Only a few of the leading lawyers pre- 
tended to be good pleaders; and the inaccuracy or insuf- 
ficiency of the pleading was one of the causes of the disorder 
and confusion which prevailed in the courts. He was himself 
a very good pleader, having devoted much time to the science. 
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When he had students, every one was expected to write out, 
in a book prepared for that purpose, declarations, pleas, and 
forms, which my father had prepared or adopted. I have 
some of these books now; and the volumes of precedents, 
afterwards published for the use of the profession, by 
Anthon, Story, Oliver, and others, were compiled in a good 
degree from these books. The first of these by John Anthon, 
was called ‘American Precedents of Declarations, collected 
chiefly from the Manuscripts of Chief Justice Parsons.’ 
(The first edition appeared in 1802, the second in 1810.) 

‘* On this point my father was very urgent. He insisted on 
good pleading. It will be remembered that, in 1790, he 
successfully resisted the strenuous efforts of an able lawyer 
to procure the prohibition of special pleading. When he 
became a judge, and it was found that he would not try a 
case where the pleading was incurably defective, strenuous 
were the efforts and strange the results, in many of the 
couuties. I have heard innumerable anecdotes about this; 
but they were all in substance like one my friend, Mr. Charles 
S. Davies of Portland, tells me. There was a libel case 
before the court. It was one of special interest and a great 
array of counsel and witnesses were in attendance. The 
plaintiff, in his anxiety to make a declaration that would 
stand criticism, filed thirteencounts. . . . The defendant 
had filed a still larger number of special pleas. But when the 
case was opened and the papers read, my father simply 
remarked that all the counts and all the pleas were bad, that 
a trial would be of no use, and advised the plaintiff to with- 
draw his suit, and the defendant to take no costs, — which 
was done. ‘ 

‘+ Let it not be supposed that in all cases of deficient 
pleading my father was harsh or severe. On the contrary, I 
have abundant testimony that it was his constant habit to 
assist the lawyers, especially the young ones, in making their 
pleas. It was no uncommon thing for him, when on a cir- 
cuit, to take the papers to his rooms and call the young 
counsel there, point out the defects in the pleadings, show 
how they might be amended, and illustrate, as fully as he 
could, the principles involved. More than one of those who 
long survived him, but have now passed away, have grate- 
fully acknowledged to me this valuable instruction.” 


While Parsons was doing this in Massachusetts, Chief Justice 
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Jeremiah Smith was doing the same thing in New Hampshire. 
(See Memoir, p. 223.) 
Quoting again from Judge Story: 


‘* When he came upon the bench, there was in use in 
Massachusetts an action for the recovery of real property, 
which was neither the action of ‘ ejectment,’ nor the old 
‘writ of right.” He was the first to introduce into our 
practice the ‘ writ of right,’ and the whole body of the law 
incident to it. Commercial law was little known in his day, 
but towards the close of his life it began to be studied. He 
mastered it, and all that was then known about it, with the 
greatest rapidity. His opinion upon commercial questions 
was as highly valued as that of any lawyer of his time.” 
(IX., Law Rep., p. 292.) ; 


To quote again from Warren: 


‘* Perhaps one of the most important effects of the War of 
1812 upon American law was the impetus which it gave to 
the publication of American law reports —first, through 
the increased spirit of nationality which it promoted; second, 
through the cutting off of the importation of English books. 


** It is to be remembered that in 1812, the first American 
law report was only twenty-three years old; in few of the 
states had law reports been published for more than six or 
eight years. In the great State of New York the first report 
had been published in 1801, and in Massachusetts in 1805. 

** Judges hitherto had not been in the habit of writing out 
their decisions; and had they done so, they had no reporter 
and no way of making their decisions public, historical, or 
authoritative as precedent. 

‘¢ With the beginning of printed reports, many of the cases 
were, therefore, so far as they were to be cited in the future, 
cases ‘of first impression.’ Hence, it was fortunate for the 
United States that, at the time when American decisions 
were beginning to be published and the cases so printed were 
to be used by future generations as establishing the law, 
there happened to be presiding over the courts of many of the 
states Chief Justices of preéminent ability as lawyers. In 
1812, in Massachusetts, Theophilus Parsons was Chief Jus- 
tice; in New Hampshire, Jeremiah Smith; in New York, 
James Kent (with whom were associated three great lawyers, 
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Ambrose Spencer, Brockholst Livingston, and Smith Thomp- 
son) ; in Pennsylvania, William Tilghman; in South Carolina 
Henry W. de Saussure was Chancellor.” (Warren's ‘ History 
of the American Bar,” pp. 290, 291.) 


In 1836, long after the death of Parsons, the opinions which he 
had delivered while on the bench were collected and published in 
New York ina separate volume entitled, ‘‘Commentaries on 
American Law,” to serve as a text-book for the bar in different 
parts of the country. A copy of this book is in the Social Law 
Library in Boston, and can probably be found in other law 
libraries. 

In spite of the driving qualities of Chief Justice Parsons the 
following carefully balanced conclusions about him by his son 
appear to be correct : 


‘**One reason why my father was able to carry such a sys- 
tem thoroughly out, to its full extent, was that characteristic 
pleasantry of manner to which I have already alluded. It 
was not possible for any human being, or for any contin- 
gency, to make him manifest, in word, tone, or look, the 
emotion of anger. As he used to say himself, only an angry 
man makes other men very angry. Where there is no anger 


on the one side, and nothing but a perfect amenity of expres- 
sion, it is difficult for the other to feel or express much per- 
sonal hostility. Impertinence was very seldom attempted; 
and when it was, he would generally contrive to meet it 
without open war, and usually he gave the offender a lesson 
which prevented a repetition of the experiment.” (Memoir, 
p. 213.) 

‘* After the first two or three years the dockets were 
relieved, the necessity for pressing forward trials abated, and 
habits of less dilatoriness and more accuracy began to be 
established among the lawyers; and I have reason to believe 
that his method of conducting the business of the courts 
became essentially modified, or, perhaps it might be said, 
moderated. He was still impatient under anything which 
wasted the time of the court, or manifested culpable ignorance 
or negligence; and was still vigilant lest the abuses which he 
had labored to correct should again gather strength by suffer- 
ance ; and he was still, sometimes, very positive and peremp- 
tory. But I have observed that all the stories I have heard 
of his ‘ putting down’ the lawyers, and driving along at a 





CHIEF JUSTICE PARSONS. 


Of this picture by Stuart, the son of the Chief Justice says: 
“This head was painted from memory, immediately after his death, 
and was never finished. | regard it as an admirable likeness. Stuart was 


earnestly requested by my uncle William to finish it; but he always refused 


to do so, saying that he had seen my father for an hour, and painted while 


the vision lasted, and if he saw him again he would finish it, and not 
otherwise. By all which he meant, that he had seized an hour of very 
vivid recollection to make this sketch, and that he could not recall it. 
| am glad he never attempted to finish this portrait. From it he made 
several, — one for my uncle and some for public bodies,—using this sketch 
as an original, and finishing the copy as well as he could. But all of 


these portraits are, as | think, inferior to this sketch in force and in 
resemblance.” (Memoir, p. 35.) 
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pace which it tasked the strongest to keep up with, refer to 
the first year or two of his judgeship.” (Memoir, p. 233.) 

‘*T once possessed a document addressed to the Legisla- 
ture, giving the most unqualified and emphatic commendation 
of his course. It was signed by nearly (not quite) all the 
leading members of the bar. I remember the names of Otis, 
Prescott, Amory, Davis, Lowell, and some others. It was 
sent to him, to be sent by him to the Governor, or to the 
Legislature, when the question of raising the salaries of the 
judges was before him, but he made no use of it. It was in 
my possession within a few years, and I suppose that some 
collector of autographs has it now.” (Memoir, p. 235.) 

‘*T cannot withhold the remark, that my father could not 
have been very oppressive to the bar without some injury to 
their clients, that is, to the people. And our sharp-sighted 
fathers would have found this out. Nor can I reconcile with 
any such fact his exceeding popularity as a judge. I do not 
see how I can be mistaken about this. The evidence of it 
was plenary; it came from all quarters and in all forms; it 
completely overrode even the bitterness of party feeling, and 
manifested itself in every way in which it could be exhibited. 
Being his son, it was not probable that reproaches of him 
would reach me directly, and it was probable that one and 
another might take opportunities to praise him. But, after 
due allowance for this, the earnest, constant, and overflowing 
approbation of him as a judge, which for many years met me 
wherever I turned, and not unfrequently comes to me even 
now, justifies, I think, my belief that it had some real founda- 
tion. It is not enough to say that the people liked to see 
him snub the great lawyers; or that a bold, strong man, who 
goes along in his own way with irresistible force and energy, 
generally carries the multitude with him. These and similar 
things may be said. But I should not be honest, if I did not 
confess my belief that the true ground of my father’s general 
and permanent popularity as a judge was the conviction 
among the people that his whole object was to do justice, 
according to law, promptly, accurately and effectually, and 
that, upon the whole, he attained this object.” (Memoir, 
p- 233.)* 





* At thirty he married, and shortly thereafter he built a large house on Green Street in 
Newburyport, where he lived until 1800. In 1800 he removed to Boston and lived first in 
an old house in Bromfield Lane, now Bromfield Street, on the site of which the Indian 
Queen Tavern and later the Bromfield House stood. In 1801 he bought a house witha large 
garden on the easterly side of Pear! Street, where he lived for the rest of his life. Before 














And in the lecture already referred to Judge Story said: 





** Had he eat upon the bench twenty years he would have 
left behind him a reputation as great and extensive throughout 
the whole country, and to posterity, as it was in his own state, 
and among his contemporaries. He might have become the 
great judge of the age... . . But he did much to settle 
the early law of Massachusetts.” (IX., Law Rep. 294.) 













THE DEVELOPMENT OF FIXED SALARIES FOR THE Court. 





In Judge Story’s brief autobiography, written in a private letter 
to his son in 1831, he said: 












‘*There is one measure . . . which . . . originated 
with me and which, without my earnest and resolute support 
against the wishes of my friends, would not have passed. I 
refer to the Act of June, 1806, which raised the salaries of 
the judges of the Supreme Court to $2,400, and of the Chief 
Justice $2,500 per annum. Before that Act the salary was 
for the Chief Justice $1,250 (£375) and for the other Judges 
$1,166%, and the Judges annually petitioned the legislature 
for an annual grant, which was usually given, of about $600. 
This kept them in a perpetual state of dependence upon the 
legislature, and contributed in no small degree to the retarda- 
tion of any solid growth of our Jurisprudence. All the Judges 
of the Supreme Court were Federalists ; and this constituted 
with many of my political friends a decided objection to the 























his removal to Boston at the age of fifty he was in the habit of practising in all the New 
England States as well as in all parts of Massachusetts; and sometimes, though very rarely, 
in New York, and before the Supreme Court of the United States. (Memoir, pp. 35, 135.) 

I have recently been told by a granddaughter of Chief Justice Parsons, now living in Cam- 
bridge, the following stories, one of which has not, I think, been printed elsewhere. The 
first one shows one great reason for his success in administration. The second shows his 
natural generosity ; and both add illumination to his character as already described in this 
account. 

His sonsaid: ‘‘ My father was by nature very irritable. It is one of our family stories 
that, soon after his marriage, he frightened my mother exceedingly by an explosion of anger 
against a person who attempted to impose upon her; and that he then resolved that no per- 
son should ever again hear him speak an angry word. And I believe he kept his resolution 
firmly, to the letter, under all circumstances. I have seen him—very rarely, however— 
when it was obvious enough that he was angry; but then he was either perfectly silent, 
until the mood passed away, or, if he must speak, suppressed the feeling so that it found no 
utterance in words.” (Memoir, p. 214.) 

The second story is that, believing that a Greek grammar was needed, he set to work and 
wrote one himself for publication. When it was practically complete and about to be sent 
to the printer he discovered that an acquaintance of his had prepared one also. He was 
given an opportunity to examine this, and after reading it he concluded that it was better 
than his own and promptly put his own on the fire. 
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measure, as it gave independence to their enemies. I believed 
the measure right; and stood forth as its advocate at a time 
when it was unpopular even with many of our political oppo- 
nents. It was carried. In June, 1809, finding that the 
salary was still inadequate, and having learned from Mr. 
Chief Justice Parsons . . . that he should be compelled 
to resign unless it was raised, I made another effort to pro- 
cure an increase. Whether I moved the resolution for the 
Committee or not, I do not now remember. But the measure 
was mine; and a favorable report having been made, in the 
subsequent debate I was left by all those who were its friends 
to conduct and, indeed, to lead the debate. It encountered 
great opposition from several quarters, and I bore the brunt 
and burden of the day. It was triumphant; and the salaries 
fixed by the Act of June, 1809, for the Chief Justice $3,500, 
and for the associates $3,000, still remain (in 1831). 

The measure has secured to (Massachusetts) the services of 
some of her ablest lawyers; and in my humble judgment has 
contributed more to give permanence to her institutions, 
dignity to her jurisprudence, and steadiness to her prosperity, 
than any one single measure of the state during the last forty 
years. This achievement, however, cost me some political 
friendships ; and it was a long time before I recovered the 
popularity, which was lost by a measure so odious to some of 
the Republican leaders of that day.” 


An illustration of the prejudice which Story faced and fought 
at this time appears in the following entry in the diary of William 
Bentley in 1808, quoted in Robinson’s ‘‘ Jeffersonian Democracy 
in New England,” pages 117, 118: 


‘** While Young Adams’ (i.e., John Quincy Adams) ‘is 
working into political favor,’ writes Bentley in 1808, * young 
Story of the Law in this town is working out. As soon as 
he reached as far as the public favor could carry him, the 
House of Representatives — he fell into the hands of the 
opposition & dared to come forward with a project of 
salaries for the judges which the opposition could not in the 
days of their glory obtain. . . . He dared still to venture 
& the next time came with three bills of Judicature.’ ” 


And for the common prejudice against the legal profession and 
the courts at that time, see the same volume by Robinson, pages 











538 





117-121, and Warren’s ‘‘ History of the American Bar,” Chap. 
10. 

In connection with this matter of salaries the two letters of 
Chief Justice Parsons relating to the subject deserve to be 
quoted in full in the story of the Court, for they show the facts 
which Story knew; they illustrate further the character of 
Parsons; and there is no better recorded statement of the reasons 
for permanent and adequate salaries for the bench. 

In reading these letters it should be remembered that when Par- 
sons was appointed Chief Justice in 1806 on a salary of $1,200, 
his practice (which he gave up to accept the appointment) ‘ was 
worth about $10,000 a year.” (See IX., Law Reporter, p. 294.) 


LETTER OF THEOPHILUS Parsons TO GOVERNOR STRONG, JUNE 5, 
1806, ACCEPTING THE PosITION oF CHIEF JUSTICE. 


‘* Boston, June 5, 1806. 
May It Please Your Excellency: 

I have lately, by your Excellency’s order, received a commis- 
sion of Chief Justice of the Supreme Judicial Court of this Com- 
monwealth, with very grateful emotions for the confidence thus 
reposed in my integrity and ability to discharge the duties of that 
honorable and important office. 

I am sensible that those duties must at all times require great 
labor and application ; but in the present state of the Common- 
wealth the discouragements from attempting to give satisfaction 
to our country are increased by the immense mass of business 
which has accumulated in that court, and by the little time allowed 
to the judges for deliberation before decision. 

The salary annexed at present to the office, being so very inade- 
quate to the decent support of it, must further increase the embar- 
rassments of a judge by compelling him to appropriate to the 
maintenance of his family a portion of that time the whole of 
which might be usefully employed in fulfilling the various duties 
connected with the office. 

So far as regards the salary of a judge my difficulties are 
peculiar. In all questions of expediency I have never declined to 
conform to the opinions of others, when necessary to promote 
harmony or union; but in questions of principle I must neces- 
sarily be governed by my own opinion, although, in the judgment 
of others, it may be incorrect. It is my opinion that, by the 
Constitution of this Commonwealth, a permanent and honorable 
salary ought to be annexed to the office of a judge of the Supreme 
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Judicial Court, and that all grants in part of this salary made by 
the Legislature, which are not permanent, are against the pro- 
vision of the Constitution and are appropriations by the General 
Court of the public property not authorized by the people. Of 
this principle, so wise and reasonable, intended to secure an 
impartial administration of justice among all classes of citizens, 
and to guard the judges against the influence, not only of power- 
ful individuals, but of every other department of government, I 
am perfectly satisfied. Nor amI able to persuade myself that I 
can lawfully take what I believe the General Court cannot consti- 
tutionally grant. The only salary, therefore, which I can receive, 
is that established by the statute of the 27th of February, 1790, 
unless the General Court, who alone can lawfully provide salaries 
for the judges, should think it reasonable to make an alteration in 
the establishment by some permanent provision. 

I mean not to imply the most distant reflection upon gentle- 
men whose talents and integrity none can question; but in the 
consideration of any subject involving a moral principle, however 
erroneous may be the result of my own reasoning, yet by that 
result must I be conscientiously governed. 

That unreasonable jealousies and suspicions may be enter- 
tained of the conduct and opinions of judges is sometimes to be 
expected. When they exist the situation of the state is extremely 
unfortunate. For a due administration of the law is the only 
security of our social and civil rights, and it is a source of con- 
solation if our political rights should ever be abused. The only 
shield of the judges is a consciousness of having done their duty 
with fidelity and with as much ability as their talents and the sys- 
tem of judicial proceedings established by law would admit. 

For my own part, I trust that your Excellency will not deem it 
vanity in me when I profess a confidence in my intentions of act- 
ing with the strictest impartiality, and of sincerely endeavoring 
to know nothing of any cause but its merits. ‘ Tros, Rutulusve 
fuat, nullo discrimine habebo.’ 

I have taken the liberty thus to state to your Excellency my 
views of the duties, difficulties, and embarrassments of the station 
to which you have been pleased to call me. I should not have so 
long hesitated to accept the appointment and exert all the little 
talents I possess to justify your Excellency in making it had I 
not feared the inconveniences my family must suffer by my retir- 
ing from a profession the profits of which enabled me to give 
them a decent support. At the same time I have been sensible 
that our country has claims upon the services of its citizens, 
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which should not lightly be rejected. I have, therefore, con- 
cluded to accept the office of Chief Justice of the Supreme Judi- 
cial Court of the Commonwealth ; and, relying on the aid of that 
Being who is the fountain of justice, I will endeavor to dis- 
charge the duties thus imposed on me, with integrity and impar- 
tiality, so long as the irresistible claims of my family for support 
will allow. 

From my experience of the equity of my fellow-citizens, I am 
persuaded that, when, from the inadequacy of the salary annexed 
to the office, those claims shall press upon me, my leaving the 
office and returning to a private station, for the support of a 
numerous and dependent family, will not be considered as the 
desertion of a public trust. 

I am, with great respect, your Excellency’s 


Most obedient and humble servant, 


- THEOPHILUS PARSONS. 
To His Excetitency, Governor SrroneG.” 


Letrer OF CairF Justice Parsons TO GOVERNOR GORE, JUNE, 
1809, ExPREsSING His INTENTION OF RESIGNING THE OFFICE 
oF CHIEF JUSTICE. 

‘¢ Boston, June, 1809. 

May It Please Your Excellency : 


When, three years since, I entered on the arduous duties of a 
Chief Justice of the Supreme Judicial Court, I was not insensible 
that I was about to abandon the means of a decent support, fora 
salary very inadequate to that object; but I was prevailed on to 
accept the office, in the expectation that the Legislature might 
establish a permanent salary, sufficient to defray the very great 
expense I must necessarily incur, and also to provide for my 
family. 

To your Excellency I need not mention that my family is large; 
that the expense of supporting it in Boston is unavoidably very 
great, without adding to it house rent, or the price of a dwelling- 
house, if the owner is the occupant; that this expense is very little 
diminished by my absence from home; that the expenses on the 
circuits are known, to all who travel them, much to exceed the 
charges arising on ordinary journeys; and that by using a close 
carriage for the preservation of my health, in guarding against the 
inclemency of the weather, which I am often obliged to encounter, 
my own particular expenses are much increased. 
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Since I have holden the office I have annually been obliged to 
expend my whole salary, all the interest of the capital I had pre- 
yiously acquired, and also a portion of that capital, which will be 
my whole dependence for maintaining my family, when, through 
age or infirmity, I can no longer hold my present office, nor be able 
to make any other provision for their support. 

Could my capital have remained entire, as a fund for future 
pecuniary demands, I acknowledge to your Excellency that I 
would have longer submitted to the inadequacy of my salary; but 
when that fund is annually failing me, 1 cannot anticipate my 
future situation without anxiety. To avoid this situation, I think 
it my duty to resign my office, that, by availing myself of some 
less expensive employment, I may retain some means of support 
at a time when I can no longer make any provision for myself. 

I trust in the candor and justice of my fellow-citizens to believe 
that I am willing to make any reasonable sacrifice to our common 
interest; and that I do not leave the office because it is not lucra- 
tive, or on account of the fatigues and responsibility of it; but 
because, by longer holding it, I must involve myself and family 
in inconveniences too great to be reasonably required from any 
individual citizen. 

The second quarter of the year will terminate the last day of 
the present month, till when I will continue to execute, as well as 
I am able, the duties of the office ; and at the end of the quarter, I 
request your Excellency to accept my resignation. I have given 
notice thus early of my intention, that your Excellency, having 
the Council now in session, may make the necessary preparations 
for filling the office, that no inconvenience may result to the public 
from a short vacancy. 

It is not necessary to assure your Excellency of my affectionate 
attachment, nor to express my warmest wishes that your elevated 
station may contribute as much to your personal happiness as it 
will to the public utility. 

Iam, very respectfully, your Excellency’s 


Obedient and humble servant, 


THEOPHILUS PARSONS. 
To Governor Gore.” 





CHAPTER XI. 
DUTY OF THE COURT TO GIVE ADVISORY OPINIONS. 


A preceding chapter contains the history of the duty of the 
Court with regard to unconstitutional legislation after it has been 
placed upon the statute books and when it comes before them for 
consideration in connection with a question of law which arises 
‘upon facts in litigation; but this is not the only duty imposed by 
the constitution upon the Court relative to legislation. 

Section 2 of Chapter 3 of the constitution provides that — 

** Each branch of the legislature, as well as the governor and 
council, shall have authority to require the opinions of the justices 
of the Supreme Judicial Court upon important questions of law 
and upon solemn occasions.” 

As stated in a learned advisory opinion delivered while Chief 
Justice Gray presided over the Court: 

‘* This article, as reported in the Convention that framed the 
Constitution, limited the authority to the Governor and Council 
and the Senate, and was extended by the Convention so as to 
include the House of Representatives; and, as may be inferred 
from the form in which it was originally presented, evidently had 
in view the usage of the English Constitution, by which the King, 
as well as the House of Lords, whether acting in their judicial or 
in their legislative capacity, had the right to demand the opinions 
of the twelve judges of England.” (126 Mass. 557, at 561.) 

‘¢ The giving of such opinions by judges is not an exercise of 
the judicial function. The relation of the English judges to the 
king, in former days, and their ancient place as assistants to the 
House of Lords, led to a practice, on the part of that House, as 
well as the king, of calling on them for advisory or ‘ consultative’ 
opinions. This may be traced very far back in our records, ¢.g., 
in 1387 (2 Stat. Realm, 102-104), King Richard II. puts to his 
judges a long string of questions.” (1 Thayer’s Const. Cas. 175.) 
(Thayer’s ** Legal Essays,’’ Note, p. 46.) 

The legislature began very soon after the adoption of the con- 
stitution to exercise this right to ask the judges questions and not 
always in a very considerate manner in view of the importance and 
difficulty of some of the questions which they asked. For example, 
the first request for such an opinion appears to have been passed 
by the Senate on February 13, 1781, and by the House on Feb- 
ruary 20, 1781, stating that the House and Senate disagreed on the 
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question whether the House had the exclusive right and duty to 
originate an inquiry into the returns made from the several towns, 
etc., for the purpose of settling a valuation, and ‘* Whereas it is 
essential to the public interest that the two branches of the legis- 
lature should, on the present occasion, unite in their construction 
of the constitution without delay. . . . Resolved, that in 
order hereto the Judges of the Supreme Judicial Court be and they 
hereby are directed to deliver in writing to each House of the 
Legislature, on or before the twenty-second day of February 
instant, their respective opinions on the above questions in 
debate.” 

**On February 22, 1781, the Justices of the Supreme Judicial 
Court came into the Senate and delivered their several opinions in 
writing.” These opinions did not appear in the published reports 
until 1879 when they were printed in a supplement to 126 Mass. 
The judges were very polite and respectful, but as Judge Sargeant 
said, ‘* Perhaps if I had heard all the arguments that have been 
made use of I might have been of a different opinion,” and Judge 
Sullivan said, ‘* I am very sensible of the honor done to the bench 
by the command of the Legislature in this instance ; but am obliged 
to say, that in a question so complicated, and of such magnitude, 
I could have wished that a longer space than two days had been 
allowed me.” 

Other early advisory opinions were given in 1784 (14 Mass. 
461); 1785 (Senate document No. 284 of 1785) ; 1787 (14 Mass. 
472); 1791 (3 Pick. 567), and in 1807 (3 Pick. 568). This duty 
of the judges has been resorted to by the legislature and other 
officers more frequently in recent years than at earlier periods, 
and as the questions asked are often of great importance and 
involve the consideration of fundamental problems as to the 
structure of government, as well as questions of private right, 
it is important that the relative duties of the judges and the 
privileges extended to the other branches of the government 
should be clearly understood and their limitations clearly defined 
in any history of the court. 

As explained by the judges in the opinion in 126 Mass., already 
referred to at page 566: ‘*In giving such opinions the justices 
do not act as a court, but as the constitutional advisers of the 
other departments of the government,” . . . and as stated 
by the late James B. Thayer at the conclusion of his careful 
study of the place of such opinions in the American system: 
‘* There is, indeed, a popular impression that they are on the same 
footing as decisions in litigated cases. . . . But if such 
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responses under any of our constitutions are to hold their place 
(and it appears to me that they are useful), it is of grave impor- 
tance that the notion of their binding quality should be dispelled.” 
(See article entitled ‘*‘ Advisory Opinions,” J. B. Thayer’s ‘** Legal 
Essays,” p. 42, at p. 58.) 

Our constitution places the duty and responsibility of constitu- 
tional interpretation in the first instance upon the legislative and 
executive branches of the government, and the provision in the 
constitution allows the legislative and executive departments to 
require the opinions of the justices as individuals, solely for the 
assistance of such departments in performing their own respon- 
sible functions. The justices of the Supreme Court of Massa- 
chusetts have been particularly careful to make their position 
clear in this respect. 

A list of some of the examples of such opinions is given in 
1 Mass. Law Quarterly, 318, Note. 


LIMITATIONS OF THE RIGHT TO ASK QUESTIONS AND THE Duty 
TO ANSWER THEM. 

In an advisory opinion in 148 Mass. 623, the justices asked to 
be excused from answering questions as to the construction of an 
existing statute which was asked by the House of Representatives 
in connection with a problem of amending the statute. As the 
Court said: ‘Such questions are constantly arising in the 
ordinary course of legislation, and they are provided for by 
the statute which directs the attorney general, when required 
by either branch of the general court, to attend during its sessions 
and to give his opinion upon questions of law submitted to him 
by either branch of the general court or by the governor and 
council.” 

The fact that ‘* members of the House differ in their views as 
to the construction of a statute, and, if our opinion is given, it 
may affect the views of some members as to the necessity or 
propriety of amending it, . . . is not an essential exigency, 
and does not create or present a ‘solemn occasion’ within the 
fair meaning of the constitution so that we can properly give an 
ex parte opinion upon the construction of the statute in question.” 

This subject has been discussed at various times and the general 
result is summed up in a recent answer submitted by the justices. 
In 1914 the Governor sent a special message to the legislature 
suggesting a series of abstract questions as to the power of the 
legislature in matters of taxation, and suggested that these ques- 
tions be submitted to the Supreme Court with a view to ascertain- 
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ing the constitutional limitations of the power. The legislature 
by joint order of both Houses transmitted the questions and the 
message to the justices with a request for their opinions. The 


justices returned the following answer, which is reported in 217 
Mass. 610: 


‘¢ To the Honorable the Senate and the House of Representatives 
of the Commonwealth of Massachusetts : 


‘¢ We, the Justices of the Supreme Judicial Court, have consi- 
dered the questions in your joint order of April 23, 1914, sent to 
us on April 29, 1914, and submit the following reply: 


*¢ When the questions were received some of us had doubts 
whether, in view of their nature and the circumstances under 
which they were presented, we properly could express an 
opinion. Without pausing to decide that point we took up 
the questions with a view to submitting our answers, but the 
difficulties disclosed in framing answers to comprehend the 
many possible aspects of the several inquiries and to set forth 
all the limitations to which they may be subject, so as to be 
a practical aid in shaping legislation and not to be misleading 
and embarrassing in the future, have confirmed these doubts 
and have been so great as to compel an examination of the 
extent of the duty to give opinions imposed on us by the Con- 
stitution. A strong desire to respond to questions of the 
legislative and executive departments of government seeking 
a definition of their several powers ought not to lead us to 
be incautious in exceeding the limitations imposed on our 
own powers. 

‘*It is always with a feeling of delicacy that this question 
is considered, but it is our manifest duty to consider it when 
the occasion demands it. Numerous instances have arisen 
where the Justices have not felt justified in giving opinions 
because beyond thé power conferred by the Constitution. As 
was said in an Opinion of the Justices, 150 Mass. 598, at 
page 601: ‘It is not the less our duty, in view of the careful 
separation of the executive, legislative, and judicial depart- 
ments of the government, to abstain from doing so (giving 
opinions) in any case which does not fall within the constitu- 
tional clause relating thereto.’ The same thought was 
expressed in Opinion of the Justices, 214 Mass. 602, 603, 
where it was said respecting the giving of advisory opinions 
by the Justices: ‘ The Constitution not only limits their duty, 
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but bounds their right to express opinions. By traveling 
outside these bounds injustice might be done to private liti- 
gants and to public interests.’ 

‘* The Constitution, by c. 3, art. 2, empowers each branch 
of the legislature and the Governor and Council ‘ to require 
the opinions of the Justices of the Supreme Judicial Court, 
upon important questions of law, and upon solemn occa- 
sions.’ Plainly your joint order presents important questions 
of law. But it is equally plain that it was not the purpose of 
the Constitution to require the giving of opinions upon purely 
theoretical questions of law or those which have no bearing 
upon a present constitutional duty awaiting performance by 
the executive department or by the General Court. A desire 
for information as to abstract legal propositions affords no 
ground for requiring an opinion of the Justices. In Opinion 
of the Justices, 122 Mass. 600, at pages 601, 602, it was 
said that the object of the Constitution was ‘to enable the 
Senate, the House of Representatives, or the Governor and 
Council, to obtain the advice of the Justices upon any 
important question of law, which the body making the inquiry 
has occasion to consider in the exercise of the legislative or 
executive powers intrusted to them respectively.’ The right 
to require and the duty to render opinions exists only ‘ upon 
solemn occasions.’ These words were defined in Opinion of 
the Justices, 126 Mass. 557, 566, as meaning ‘ when such 
questions of law are necessary to be determined by the body 
making the inquiry, in the exercise of the legislative or exec- 
utive power entrusted to it by the Constitution and laws of 
the Commonwealth.’ These principles were reiterated in the 
Opinion of the Justices, 148 Mass. 623, and it further was 
said at page 626, ‘ Many opinions of the Justices have been 
required and given, but it is found upon examination that 
they were given in cases where the branch of the government 
requiring the opinion had pending béfore it some question 
concerning which doubts existed as to its power and 
authority, or as to the power of some subordinate officer 
under the Constitution, or under existing statutes, and 
where the settlement of such doubt was necessary to enable 
it in the exercise of its proper functions, to act legally and 
intelligently upon the pending question.’ Similar state- 
ments may be found in Opinion of the Justices, 186 Mass. 
603, 608; 190 Mass. 611, 612; 208 Mass. 614; 211 Mass. 
630. This interpretation is founded on practical wisdom. 





More intelligent and useful answers can be given when the 
precise line of proposed conduct is disclosed touching which 
the questions are asked. Commonly, a copy of the pending 
bill with respect to which the question or questions have 
been asked has accompanied the order requiring the opinion. 

‘* Your joint order calls in substance for an exposition of 
the Constitution relating to the powers of taxation. It 
includes several distinct main subjects and a large number of 
subsidiary and collateral inquiries. It does not refer to any 
specific legislation. It transmits a copy of a message from 
his Excellency the Governor, where it is said that your atten- 
tion has been called to the ‘ unsatisfactory condition of our 
tax laws’ and ‘the necessity of either changing those laws, 
or providing for their stricter enforcement.’ Recommenda- 
tion then is made that the questions contained in the joint 
order be submitted to the Justices with a view to determin- 
ing the constitutional limits of the legislative taxing power, 
concluding with the suggestion that ‘ to obtain the opinion of 
the Supreme Judicial Court on these questions will in no way 
commit the individual members of the legislature or the 
legislature as a body to any form of legislation, but will 
simply define the constitutional rights of the legislature and 
assist in formulating such legislation as may be deemed 
necessary to reform present inequalities in our tax system.’ 
The inference from the terms of the joint order and the mes- 
sage from his Excellency the Governor appears to be that there 
is no definite plan of change in the tax law under serious 
consideration by the General Court, but that there is simply 
a desire to ascertain the scope of the taxing powers conferred 
by the Constitution with a view to framing legislation in the 
future, if such course should be deemed wise. A ‘solemn 
occasion,’ as those words are used in the Constitution, does 
not seem to have arisen. There does not appear to be pres- 
ent legislation proposed to which attention has been gravely 
directed. The General Court need not have decided to enact 
a particular bill before the opinion of the Justices in regard 
to the exercise of the legislative power can be required. But 
a definite enactment to a specific end must be under serious 
consideration before it can be said that a ‘ solemn occasion’ 
has been presented within the meaning of those words in the 
Constitution. An academic discussion of constitutional 
principles upon a subject so fundamental as that of taxation 
cannot be required. Preliminary investigation by the Jus- 
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tices of a governmental function involving many practical 
considerations of policy without the formulation of a definite 
plan for a proposed statute is not within the duty ascribed to 
them. 

‘s We feel constrained to advise that under these conditions 
the clause in the Constitution requiring us to give opinions is 
not operative, and respectfully ask to be excused from 
answering the questions. 

Artuur P. Rouge. 

JoHN W. Hammonpn. 
Wituiam Cares Lorine. 
Henry K. Bratey. 
Henry N. SHELDON. 
Cuartes A. DeCoorcy. 
Joun C. Crossy.” 

= 


THE PRACTICE AS TO ARGUMENT. 


As the answers to these questions are simply the expression of 
individual opinions which are not in any sense binding as pre- 
cedents and as the answers frequently have to be prepared ina 
short time in view of the other duties of the court, it is, of course, 
neither obligatory nor customary either that the court should hear 
oral arguments upon the questions or to have briefs submitted to 
them. There is, however, nothing to prevent the judges from 
receiving or asking for such arguments if they wish to do so, and 
they occasionally do receive written arguments. (See Thayer's 
** Legal Essays,” p. 51, Note.) Sometimes the legislature specifi- 
cally requests the justices to report and consider written arguments 
which have been submitted to them. For instance, in connection 
with the taxation questions already referred to, very carefully pre- 
pared printed briefs relating to the whole history of taxation in 
Massachusetts from the earliest times were prepared and submitted 
and copies of these briefs were subsequently placed, by the 
courtesy of the counsel who prepared them, in the various county 
law libraries. There is no argiment for the obvious reasons 
already indicated. 


Tue ATTEMPT TO REPEAL THE PROVISION OF THE CONSTITUTION 
PROVIDING FOR SUCH OPINIONS. 


In view of the difficulty and natural reluctance which judges 
have always felt as to expressing their opinions on important 
matters without the benefit of the close argument which results 
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from the litigation of specific questions by parties seriously and 
immediately interested on both sides, it is not surprising to find 
that there was a movement in the Constitutional Convention of 1820 
to repeal this provision of the constitution. The difficult position 
in which the courts are sometimes placed in regard to such opinions 
was peculiarly difficult at that time because of the lack of libraries 
and law books and the difficulty of transportation, which was apt 
to result in the judges being called upon to give opinions on 
important questions when they were holding court in any part of 
the state with no means of getting to any other part except by 
riding or driving. 

Accordingly, in the Convention of 1820 we find a report by a 
committee, of which Judge Story was chairman, recommending 
‘¢that it is inexpedient to retain” the article of the constitution 
providing for such questions. Judge Story said among other 
things : 


‘* It was exceedingly important that the judiciary depart- 
ment should, in the language of the constitution, be inde- 
pendent of the other departments ; and for this purpose, that 
it should not be in the power of the latter to call in the judges 
to aid them for any purpose. If they were liable to be 
called on, there was extreme danger that they would be 
required to give opinions in cases which should be exclusively 
of a political character. There were two classes of cases in 
which the Legislature may demand the opinion of the judges 
— those of a public and those of a private nature. A ques- 
tion may be proposed in which the whole political rights of 
the State are involved. It is impossible that there should 
be an argument, and the individual most interested will 
be deprived of a right which is secured to every person by 
the constitution, that of being heard. Questions of fact 
and of law may be decided without argument and without a 
jury. There was no necessity for such a provision. In cases 
where it is necessary to obtain a judicial decision, the Legisla- 
ture may, by resolve, order a suit to be brought to try any 
question of law or fact, and have it regularly argued. . 
The power of calling on the judges for their opinion may be 
resorted to in times of political excitement, with the very 
view to make them odious, and to effect their removal from 
office. A better opportunity could not be afforded to an 
artful demagogue, for effecting the purpose of their removal, 
than by drawing from them opinions opposed to the strong 





popular sentiment, and subjecting them to popular odium. 
It ought not to be in the power of the other departments to 
involve the judiciary in this manner. As the constitution 
now stands, the judges are bound to give their opinions if 
insisted upon, even in a case where private rights are involved, 
and without the advantage of an argument. However great 
the talents of the judges, however extensive their learning, 
they are never safe in deciding without an argument. Some 
judges of the greatest learning make it a rule that no opinion 
which they have given without argument shall be binding 
upon themselves, or on others. The greatest judges have 
sometimes changed their opinion on argument. They ought 
always to have the aid of the talents of the bar, before pro- 
nouncing their opinion. The right of being heard, and the 
practice of arguing all questions has, more than anything 
else, preserved the uniformity of the common law. He did 
not know that there was the slightest objection to the pro- 
posed amendment. It had the assent of nearly all, if not all 
the select committee. 
‘¢ The resolution was agreed to by a large majority.” 


Accordingly, the Convention in its address to the people made 
the following recommendations : 


‘*¢ In the second article of the third chapter it is provided 
that each branch of the Legislature, as well as the governor 
and council, shall have authority to require the opinion of 
the judges, on important questions of law, and upon solemn 
occasions. We think this provision ought not to be a part of 
the constitution: because, First, Each department ought to 
act on its own responsibility. Second, Judges may be called 
on to give opinions on subjects, which may afterwards be 
drawn into judicial examination before them, by contending 
parties. Third, No opinion ought to be formed and 
expressed, by any judicial officer, affecting the interest of any 
citizen, but upon full hearing, according to law. Fourth, If 
the question proposed should be of a public nature, it will be 
likely to partake of a political character; and it highly con- 
cerns the people that judicial officers should not be involved 
in political or party discussions. 

‘¢ We, therefore, recommend that this second article should 
be annulled” (p. 629). 
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The specific amendment recommended was in the last sentence 
of the Ninth Article, which was submitted to the people. The 
first part of that article related to the subject of removal of 
judges by address and is discussed in another chapter. The 
entire article was defeated at the polls and the original provision 
has remained in the constitution. 

On the whole, so long as the fact that such opinions are advisory 
only is clearly understood, and the limits, as already outlined, of 
this provision are reasonably observed by other branches of the 
government, so that the strictly judicial work of the court is not 
seriously interfered with, the existence of the power to obtain 
such opinions seems to serve a very useful purpose in our state 
system, as suggested in the passage quoted from Professor 
Thayer. And so long as the character of the Massachusetts 
Court is maintained at a high level of ability, integrity, and inde- 
pendence, the writer believes that the judges will command the 
respect and consideration of the great body of people of the 
Commonwealth and of the rest of the country as they have during 
the past 137 years, through all the fierce political attacks that have 
been made upon them from time to time during that entire period. 

While this power seems to have a useful place in our state sys- 
tem the political dangers which Judge Story and his associates 
anticipated are not purely imaginary, and it is probably fortunate 
that the same power does not exist in the Federal system where 
the court might be subjected to the concentrated political pressure 
from forty-eight different states of every stage of development 
and mutual understanding or misunderstanding. The Federal 
Constitution does not provide for such a proceeding by Congress 
or the other departments, and for the purposes of comparison a 
brief history of the early attempt to establish the practice is 
worth quoting: 


‘*In the Federal Convention of 1787, it was proposed that 
‘each branch of the legislature, as well as the supreme exec- 
utive, shall have authority to require the opinions of the 
Supreme Judicial Court upon important questions of law, and 
upon solemn occasions,’ (5 Ell. Deb. 445). But nothing came 
of it.” (Thayer’s ‘* Legal Essays,” Note, p. 43.) 

‘*Tt is an interesting fact that Washington, in 1793, sought 
to take the opinion of the judges of the Supreme Court of the 
United States as to various questions arising under our 
treaties with France. They declined to respond. The Presi- 
dent and Cabinet came to the conclusion to ask this opinion 
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from the judges on July 12, 1793. Those who were at hand 
appear to have suggested delay until they could communicate — 
with their absent associates. A letter of July 23, from the 
President to Chief Justice Jay and his brethren, is preserved, 
in which he assents to this delay, but expresses the pleasure 
that he shall have in receiving the opinion at a convenient 
time. (Sparks’ Washington, X., 359.) The date was but a 
little later, — not far from August 1, as it would seem, — of 
which Marshall speaks when he says (Life of Washington, 
Ed. Phil. 1807, V., 441): ‘About this time it is probable 
that the difficulties felt by the judges of the Supreme Court 
in expressing their sentiments on the points referred to them 
were communicated to the Executive. Considering them- 
selves merely as constituting a legal tribunal for the decision 
of controversies brought before them in legal form, these 
gentlemen deemed it improper to enter the field of politics by 
declaring their opinion on questions not growing out of the 
case before them.’ It was, perhaps, fortunate for the judges 
and their successors that the questions then proposed came in 
so formidable a shapeasthey did. There were twenty-nine of 
them, and they fill three large octavo pages in the Appendix to 
the tenth volume of Sparks’ Washington. Had they been very 
brief and easily answered the court might, not improbably, 
have slipped into the adoption of a precedent that would have 
engrafted the English usage upon our national system. As it 
is, we may now read in 2 Story, Const. s. 1571, that while 
the President may require the written opinion of his Cabinet, 
‘he does not possess a like authority in regard to the judicial 
department.’” (Thayer’s ‘* Legal Essays,” pp. 53, 54.) 











ee 
aor 


‘eohne ia 


ae 
ee Fee 
Teng ae 











. y “4 a 
Z - : 7 
‘ : | 
a ; : : | 
. ee 
‘ . | | 
a 
‘ . i 
| : 
3 . » 
’ : | 
. 
ry 
‘< | | 
° 
| | é ° 
: . 
. 
’ 
“ i : 
‘ 
a. 
7 » 
“ 
‘ ° 
. 
« . ’ ’ . : 7 
| : . . . 
- . 7 
- ; | ' 
be ; | 
: . - ’ : 
eye : | | | 
a . : - | 
+ : | | 
; * he i ' 
: of é x 
Fs aL . | 
. sg : 
. eae : . | 
$ : | : 
. « * : | 
it ene . | | 
« i | 
n ¥ 
. : 
: ‘ 
‘ : | 
% : 
; . ¢ 
. | | 
. . 
. 





